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ST. LOUIS, DECEMBER 13, 1889. 








In the person of Judge David J. Brewer, 
the President has found a worthy successor 
to the late Stanley Matthews on the bench of 
the United States Supreme Court. Though 
the appointment came somewhat unexpect- 
edly, there being other names more prom- 
inently mentioned, it was none the less 
deserved. His record as a Judge of the 
United States Circuit Court, for years, 
is that of a profound lawyer and an upright 
judge. Practitioners in that court have 
learned to admire his calm judicial dignity, 
his absolute uprightness and fairness, his 
clear headed judgment and his indefatigable 
industry,—qualities of mind and character, 
which eminently fit him for a position on that 
bench where wisdom and learning find their 
highest level. It may be of interest to know 
that he isa nephew of Justice Field,is fifty 
two years of age, and was born in Asia 
Minor, his father being atthe time a mis- 
sionary to that country. 





One of the most remarkable cases ever re- 
ported is Riggs v. Palmer, the full opinion 
of the New York court of appeals together 
with the dissenting opinion, in which, will 
be found on page 470 of this issue. The 
question there presented was whether one 
who murders another for the express purpose 
of profiting thereby can inherit under the 
latter’s will. The facts, in substance, were 
that Palmer, a man somewhat advanced in 
years, made a will by which he gave the 
bulk of his estate to his grandson. Being a 
widower, he thereafter involved himself anew 
in the toils of matrimony and began to talk 
of making another will. To defeat so dire a 
purpose, the affectionate grandson thereupon 
administered a dose of poison to his grand- 
father, for the death of whom a considerate 
jury found him guilty only of murder in the 
second degree. The ingenious grandson, in 
due time, proceeded to claim his grand- 
father’s estate under his will—somewhat 
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after the manner of the parricide who be- 
sought the court for mercy onthe ground 
that he was an orphan. The lower court un- 
able to find any authority for altering the 
will, allowed the claim. The majority of the 
court of appeals however reverse this de- 
cision and hold in effect that a beneficiary 
who murders his testator cannot take under 
the will. 





Tuere will, naturally, be considerable 
difference of opinion among lawyers as 
to the conclusion of the court, which at 
first blush will startle strict construc- 
tionists who have in mind that in the 
State of New York the transmission of prop- 
erty by will is entirely a creation of statute, 
that nothing remains to courts but to enforce 
the statutes as they are, the old maxims of 
the common law being controlled thereby, 
and that, under the statute law of that State, 
no exception, on account of erime, is made, 
as to the right to take by will or discent, 
though in some civilized countries such a 
provision is found in the statutes. It is true 
that cases of this kind are provided for in 
the civil law, but, as shown by Judge Gray 
in his dissenting opinion, this rather makes 
against the conclusion of the court; for the 
Roman law punishes such crimes by forfeit- 
ing the inheritance to the State, which shows 
that the testamentary disposition or the law 
of inheritance, is permitted to operate, and 
that then the law steps in and deprives the 
legatee or heir of his property. The court 
is not able to cite any case in support of its 
opinion except one from the United States 
Supreme Court, which certainly goes far to 
sustain their position. In that case a person 
procured insurance upon the life of another, 
and then murdered him. The court held 
that to allow a recovery on the policy would 
be like allowing a man to get the insurance 
upon a building that he had set on fire. But 
in the latter case the terms of the policy pre- 
clude recovery, and the supreme court must 
sustain its position upon the maxims of 
equity alone. The most that can be said in 
favor of the opinion of the majority of the 
court is that it is in the direction of justice 
and good sense and if it is not the law, it 
ought to be. There is much force too, in 
the position that though according to the let- 
ter of the law, the will should have effect, 
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yet that it could not have been the legislative 
‘intention that the statutes should have opera- 
tion in favor of one who murders his an- 
cestor. 


Our attention has been called to a recent 
case, of a similar nature, decided by an 
Illinois Circuit Court judge, wherein it was 
held that a wife who murders her husband 
was not entitled to insurance money which 
was in terms made payable to her, that inas- 
much as the policy was given to indemnify 
her for the death of her husband, as she 
wilfully took his life, it could not be held 
that she had an interest in him or that his 
death was aloss to her. Thus an essential 
principle of insurance was destroyed and by 
her own act. 








NOTES OF RECENT DECISIONS. 





Tue power of a municipal corporation to 
increase the amount of a liquor selling license 
at any time is affirmed by the Supreme Court 
of Indiana, in Moore v. City of Indianapolis, 
22 N. E. Rep. 424, where it was held that a 
license to sell liquors in a city for a year on 
payment of $100 is nota contract, but a police 
regulation, and before the end of the year 
the city can by ordinance raise the fee for 
the unexpired term. Such ordinance is 
neither retroactive nor retrospective in de- 
claring that all sales made thereafter without 
the payment of the additional fee are illegal. 
Mitchell, J., says: 

It is next contended that the municipal authorities 
had no power, under the statute in question, to enact 
an ordinance increasing the amount of the license fee, 
and make it applicable to unexpired licenses; thereby, 
practically annulling permits theretofore issued by 
the city. While conceding that a license is not an ab- 
solute contract in which the licensee obtains a vested 
right, during the full period for which it was granted, 
to sell upon the same terms as when the license was 
issued, it is contended that it is nevertheless, in some 
sense, a contract between the city and the licensee, 
‘under which the latter acquires an absolute right to 
sell liquors during the term, subject to municipal 
regulation, without being required to pay an en- 
hanced price simply for the purpose of increasing the 
city revenue. Moreover, it is contended that a license 
to retail intoxicating liquors is a thing of value, in the 
nature of property; and that even ifthe legislature 
had the power to amend existing licenses, or author- 
ize it to be done, good faith required that the money 
paid for the unearned portion be refunded. Finally, 
it is said the ordinance is invalid, as applied to cases 








like the present, within the principle which denies, in 
the absence of clearly expressed intent to the con- 
trary, the power to give a law or ordinance a retro- 
spective or retroactive operation. 

We do not deem it necessary to enter upon an 
elaborate discussion of the several propositions in- 
volved. It is snfficient to say that principles as 
firmly settled as anything can be upon the highest 
judicial authority, sweep away every vestige of the 
foundation upon which the argument against the 
validity of the ordinance rests. When it is conceded, 
as it is and must be, that a law regulating, or author- 
izing municipal corporations to regulate and impose 
restrictions upon, the sale of intoxicating liquors, is 
an exercise of the police power of the State, then it 
follows inevitably that neither the State, nor the 
municipality can, by any sort of contract, license or 
permit, abdicate, embarrass, or bargain away its right 
to exercise this power in such manner as it may there- 
after deem the public welfare requires. It is the 
peculiar province of the State, either by legislative 
enactment or through authority delegated to munici- 
palities, to exert its police power for the protection of 
the lives, health, and property of its citizens, as well 
as to maintain good order and preserve public morals. 
It is everywhere conceded that the traffic in intoxicat- 
ing liquors affects all these subjects, and thatit is 
hence a proper subject for police regulation. It is 
essential, therefore, that the power to regulate should 
be a continuing one, ever present and available, to be 
exercised by the State as emergencies may require. 
Hence, the rule that neither the State nor any of its 
agencies towhom the power has been delegated can 
divest itself of the right to impose such other or ad- 
ditional restrictions upon the sale of intoxicating 
liquors as the maintenance of good order, or the pres- 
ervation ofthe public morals, may seem to require. 
Cooley, Const, Lim. 343. Those powers which are 
inherent in all governments, and the exertion of which, 
as emergencies may demand, is essential to the well- 
being of organized society, cannot be abridged or 
amended, or their vigor impaired, by contract or 
bargain. Boydv. Alabama, 94 U.S. 645. If, by au- 
thorizing a license or permit for one year, the State 
could deprive itself of the right to impose new re- 
strictions upon the licensee during that period, a law 
authorizing licenses might bind successive legislatures 
for three, ‘five, or even ten years. Ifthe legislative 
discretion could be fettered or bargained away for 
one year, it could, upon the same principle, be bar- 
gained away for an indefinite period. It is, however, 
abundantly settled that a license or permit issued in 
pursuance of a mere police regulation has none of the 
elements of a contract, and that it may be changed or 
entirely revoked, even though based upon a valuable 
consideration. Cooley, Const. Lim. 343. A license 
issued under the law regulating the sale of intoxicat- 
ing liquors has neither the qualities of a contract nor 
of property, but merely forms a part of the internal 
police system of the State. Board v. Barrier, 34 N. 
Y. 657. No one can acquire a vested right in a mere 
statutory privilege so as to bind the State, or prevent 
a change of policy asthe varying interests of society 
may require. Cooley, Const. Lim. 473. “Sovereigns 
may make contracts which, under our constitution, 
will preclude them from impairing vested rights by 
subsequent legislation; but this result never follows 
the exercise of a purely police power.’? McKinney v. 
Town of Salem, 77 Ind, 213, and cases cited. “As the 
power to grant, withhold, or annul licenses to sell 


liquor is an exercise of the police power, it follows 
that no limitation can be placed upon its exercise by 
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any statutory provision.’? Siate v. Bonnell, 119 Ind. 
494, 21 N. E. Rep. 1101; Stone v. Mississippi, 101 U.S. 
814; Beer Co. vy. Massachusetts, 97 U.S. 25. It is im- 
possible that a mere license or privilege secured 
under the internal police system of the State should 
be invested with the elements of a contract, soas to be 
beyond legislative control. Burnside vy. Lincoln 
County, 86 Ky. 423, 6 S. W. Rep. 276. 

“The law is now well-settled,” said the Supreme 
Court of Georgia, ‘that the legislature has the power 
to revoke licenses granted to retail liquors. Such a 
license is in no sense a contract by the State, county, 
or city with the person taking out the license. It is 
simply a permit granted by the authorities to do busi- 
ness under the license, and the license may be re- 
voked by the legislature at any time.”? Brown vy. State 
(Ga.), 7S. E, Rep. 915; Fell v. State, 42 Md. 71; Calder 
v. Kurby, 5 Gray, 597; Com. v. Brennan, 103 Mass. 70; 
Martin v. State, 23 Neb. 371, 36 N. W. Rep. 554; 
Pieuler v. State, 11 Neb. 547, 10N. W. Rep. 481. In the 
case last cited it was held that licenses granted under 
a former law, which had been repealed, were abso- 
lutely revoked upon the taking effect ofthe later law. 
Thus it follows that by enacting the ordinance of June 
19, 1889, and repealing the former ordinance, the ap- 
pellant’s license was revoked. The enactment of a 
law placing restrictions upon the sale of intoxicating 
liquors, and requiring the payment of a specified sum 
of money, and thata license be obtained, before the 
business of selling can lawfully {be entered upon, is 
not to be regarded as a proposition on the part of the 
State to contract for privileges or to sell indulgences, 
but rather as a public proclamation announcing that 
the State regards the unrestricted sale of iftoxicating 
liquors as prejudicial to the general welfare, and that 
in the exercise of its police power the traffic has been 
placed under regulation and restraint. Those who 
engage in the traffic after the enactment of such a law, 
must be regarded as having notice from the beginning 
that the power of regulation is a continuing one, and 
that the State reserves to itself the right to deal with 
the subject as the special exigencies of the moment 
may require. Stone v. Mississippi, 101 U. S. 814. 
They are bound to know that the license or permit has 
no force or vitality except as it derives it from the law 
under which it was issued, and that, ifthe public 
good requires that the law be modified or repealed, no 
incidental inconvenience which they may suffer can 
stay the hand of the State. No onecan acquire a 
vested right in the law. Bryson v. McCreary, 102 Ind. 
1,1 N. E. Rep. 55; Edwards v. Jobnson, 105 Ind. 594, 
5N.E. Rep. 716. Even if it were conceded that a 
permit to sell intoxicating liquors was possessed of 
some of the characteristics of property, or that it was 
a thing of value in the eye of the law, it would still 
offer no impediment against the exertion of the police 
power of the State. ‘The acknowledged police power 
of the State extends often to the destruction of prop- 
erty.” License Cases, 5 How, 504-577; Mugler v. 
Kansas, 123 U. S. 623-658, 8 Sup. Ct. Rep. 273. Even 
though the enforcement of an ordinance may operate 
to destroy a business theretofore lawful, and to seri- 
ously impair the value of property acquired under the 
sanction of a special law or charter, these considera- 
tions do not render the ordinance invalid, or prevent 
its enforcement when the protection of the public 
health or the promotion ofthe general welfare re- 
quires it, Fertilizing Co. v. Hyde Park, 97 U. 8. 659- 
667; Beer Co. v. Massachusetts, Jd. 25. 

There is a broad distinction between the “taking of 
property under the power of eminent domain for a 
public use, and the incidental injury or inconvenience 








which results to property or business on account of 
the exertion of the police power of the State, when its 
purpose is the promotion of the public welfare. In 
the former case, compensation must be made; in the 
latter, no such obligation arises. 


An interesting and novel case involving 
the right to damages for injuries occasioned 
by the use of patent medicine, is Blood 
Balm Co. v. Cooper, 108. E. Rep. 118, de- 
cided by the Supreme Court of Georgia. 
There it was laid down that where the pro- 
prietor of a patent medicine places on the 
bottle containing it a label recommending it 
for certain diseases, and directing the size 
of the dose to be taken, and it is shown that 


- the dose contained such a quaintity of a cer- 


tain poison as to injure plaintiff when he 
took it, the proprietor is liable for the dam- 
age, whether he sold the medicine to plaintiff 
directly or to a druggist to be resold, from 
whom plaintiff purchased it. The court says: 


We are not aware of any decision of this court upon 
this question. Indeed, there is none; and we have 
searched carefully, not only the authorities cited by 
counsel in this case, but others, and we find no ques- 
tion like the one which arises in this record, deter- 
mined by any court. Inthe case of Thomas v. Win- 
chester, 6 N. Y. 397, 57 Amer. Dec. 455; 1 Thomp. 
Neg. 224,—referred to by counsel in this case, the 
question decided was that a dealer in drugs and med- 
icines, Who carelessly labels a deadly poison as a harm- 
less medicine, and sends it so labeled into market, is 
liable to all persons who, without fault on their part, 
are injured by using it as such medicine in conse- 
quence of the false label. This comes nearer the present 
case than any we have been able to find, and it is relied 
upon by both parties as an authority; and in the notes 
thereto by Mr. Freeman, in the Americans Decisions, 
the cases relied upon by counsel in this case are em- 
braced and referred to, and to some extent considered. 
It is not denied by counsel in this case that the doc- 
trine cited (Thomas vy. Winchester) is sound and cor- 
rect law, but the present case differs from that case 
and mainly in this: There the drug sold was a deadly 
poison, and the wrong consisted in putting a label 
upon the same which indicated that it was a harmless 
medicine; whereas in this case the medicine sold was 
not a deadly poison, and no label was put upon it 
which was calculated to deceive any one in this re- 
spect. But accompanying this medicine was a prescrip- 
tion of the propietor, stating the quantity to be taken; 
and the evidence tended to show that the quantity thus 
prescribed contained iodide of potash to such an extent 
as, when taken by the plaintiff, produced the injury 
and damage complained of. The liability of the plaint- 
iff in error to the person injured arises, not by con- 
tract, but fora wrong committed by the proprietor 
in the prescription and direction asto the dose that 
should be taken. We can see no difference whether the 
medicine was directly sold to the defendant in error 
by the proprietor or by an intermediate party to 
whom the proprietor had sold it in the first instance 
for the purpose of being sold again. It was put.upon 
the market by the proprietor, not alone for the use of 
druggists to whom they might sell it, but to be used by 
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the public in general, who might need the same for the 
cure of certain diseases, for which the proprietor set 
forth in his label the same was adapted. This was the 
same thing as ifthe proprietor himself had sold this 
medicine to the defendant in error, with his instruc- 
tions and directions as to how the same should be 
taken. In all the cases cited by the plaintiff in error 
there is no case in which the proprietor prescribed the 
doses and quantities to be taken of the medicine sold 
by him. If this medicine contained the iodide of po- 
tassium in sufficient quantity to produce the injurious 
consequences complained of to the defendant in error, 
_andif the sam2 was administered to him either by 
himself or any other person, as prescribed in the label 
accompanying the medicine, he could, in our judg- 
ment, recover for any injury he may have sustained 
on account of the poisonous effect thereof. It wasa 
wrong on the part of the proprietor to extend to the 
public generally an invitation to take the medicine in 
quantities sufficient to injure and damage persons 
who might take it. A medicine which is known to the - 
public as being dangerous and poisonous if taken in 
large quantities may be sold by tke proprietor to drug- 
gists and othe, and if any person, without more, 
should purchase and take the same so as to cause in- 
jury to himself, the proprietor would not be liable. 
But if the contents of a medicine are concealed from 
the public generally, and the medicine is prepared by 
one who knows its contents, and he sells the same, 
recommending it for certain diseases, and prescribing 
the mode in which it shall be taken, and injury is 
thereby” sustained by the person taking the same, 
the proprietor would be liable for the damage thus 
sustained. These proprietary or patent medicines 
are secret, or intended by the proprietors to be secret, 
as to their contents. They expect to derive a profit 
from such secrecy. They are therefore liable for all 
injuries sustained by any one who takes their medi- 
cine in such quantities as may be prescribed by them. 
There is no way fora person who uses the medicine 
to ascertain what its contents are, ordinarily, andin 
this case the contents were only ascertained after an 
analysis made by a chemist, which would be very in- 
convenient and expensive tothe public; nor would it 
be the duty of a person using the medicine to ascertain 
what poisonous drugs it may contain. He has aright 
to rely upon the statement and recommedation of the 
proprietor, printed and published to the world; and if, 
thus relying, takes the medieine, and is injured on ac- 
count of some concealed drug of which he is unaware, 
the proprietor is not free from fault, and is liable for 
the injury thereby sustained. It appears from the an- 
alysis made by the chemist in this case that this medi- 
cine contained 25 grains of the iodide of potash to two 
tablespoonfuls of the medicine. The testimony of the 
plaintiff, by witnesses learned in the professidn of 
medicines, was that iodide of potash in this quantity 
would produce the effects upon a person using it 
shown by the condition of the defendant in error. 
The prescription accompanying the bottle directed the 
taking of one to two tablespoonfuls of the medicine, 
and this was done by the defendant in error, and he 
was thereby greatly injured and damaged. This is 
not like the case of a dangerous machine, or a gun, 
sold to a person, and by him given or sold to another, 
as in some of the cases referred to. Mr. Freeman in 
his notes to the case above referred to (Thomas v. 
Winchester), alludes to all those cases; and Mr. 
Thompson, in his work on Negligence, refers to the 
same cases, and they are there fully discussed. 








Tue liability of the husband for attorney’s 
fees paid by the wife in prosecuting a suit 
for divorce, was by the Supreme Court of 
Iowa, in Sherwin v. Maben, 43 N. W. Rep. 
292, held not to extend to cases where it 
does not appear that the grounds of her 
complaint were true or the expense neces- 
sary. The court says: 


Where attorneys in good faith render professional 
services for a wife in a divorce proceeding against her 
husband, does the law imply a promise on his part to 
pay therefor? In considering the proposition it may 
be assumed that the law does imply such a promise as 
to necessaries for the wife. The cases cited for our 
consideration are Johnson v. Williams, 3G. Greene, 
97; Porter v. Briggs, 38 Iowa, 166, and Preston v. 
Johnson, 65 Iowa, 285, 21 N. W. Rep. 606. Counsel 
for appellant close their argument with the remark: 
‘“*We rest this case upon the law as laid down in Porter 
v. Briggs and Preston vy. Johnson,” with aclaim that 
the former overrules the law as announced in John- 
son vy. Williams. Counsel for appellee with equal 
confidence relies upon the authority of the latter case, 
and claims the rule to be followed in Porter v. Briggs, 
and closes withthe remark: “It is not necessary. to 
cite further authorities on this matter.”’ Let us look 
to the cases. The conclusiveness of Johnson vy. Wil- 
liams as an authority against appellant is not ques- 
tioned, unless it has been since overruled. It could 
not well be, for in a case like this it approved an in- 
struction “that the defendant was not liable for pro- 
fessional services rendered to the wife of defendant in 
procuring a divorce and alimony, if such divorce and 
alimony are obtained, unless he was employed by de- 
fendant either in person or agent, or unless defendant 
promised to pay, or unless he was ordered to pay for 
such bythe court.” None of the grounds on which 
liability is recognized in the instruction are claimed 
in this case. : 

1. Isthe rule announced in Johnson v. Williams 
overruled in Porter v. Briggs? The very language of 
the case seems decisive of the question, and that it is 
not. By reference to the opinion, when referring to 
the case of Johnson vy. Williams, it says: ‘“‘The de- 
cision of that case is not in conflict with our conclusion 
above announced, while the reasons upon which it is 
based must be admitted to conflict with our views.” 
We suppose that correct decisions are sometimes not 
based on sound reasoning, and hence it does not nec- 
essarily follow that a conflict of views in opinions 
must lead to a conflict in the conclusions reached. We 
may notinaptly quote the remark that courts some- 
times give ‘‘very poor reasons for very good decisions.”’ 
The court further attempts to distinguish the cases, 
and, again referring to Johnson v. Williams, says: “It 
was not shown that the services rendered in the action 
for divorce in that case were necessary for the wife’s 
protection,—a fact that it is the very ground upon 
which we base our conclusions in this case.”” The 
holding of the court does not seem to have been based 
on any absolute right of the wife to recover because 
of services rendered for her ina divorce proceeding, 
but because she was placed in a position where pro- 
tection was necessary. The husband, seeking his 
divorce, charged the wife with adultery, and on the 
trial her innocence was established, and the holding in 
effect was that where a husband thus attempts to blast 
the reputation and happiness of his wife the expenses 
for her protection are chargeable against his estate as 
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necessaries, within the meaning of the law fixing his 
liability for her support. The opinion is further 
guarded by these words: “There may be a wide dif- 
ference as to the liability of the husband between the 
case where the wife prosecutes the action and one 
which is brought by the husband.” And again it is 
said in that case that where the action is not necessary 
for the wife’s protection, the husband is not liable. 
Inthe case at bar it does not appear that the grounds 
of the wife’s complaint were true, or the expenses nec- 
essary. Wethink the rule announcedin Johnson v. 
Williams is not overruled by the case of Porter v. 
Briggs. 

2. We next look to the case of Preston v. Johnson to 
determine its efiect on the question before us. A 
superficial view of the case is likely to give it an undue 
importance. The amount involved in the case was 
less than $100, and the question for determination 
arose on the certificate of the circuit court. A refer- 
ence to the opinion will show that the courtin that 
case held that the question before us did not arise in 
that case under the question certified. The opinion 
says: ‘Counsel for the appellant insist that an im- 
plied promise on the part of the husband to pay for 
the services of an attorney employed by his wife to 
prosecute an action for divorce does not arise under 
the circumstances stated in the foregoing question. 
To this counsel for the appellee responds that no such 
question is presented by the record, and this we think 
isso. It is assumed in the question propounded that 
an implied liability is imposed on the husband to pay 
an attorney employed by his wife to prosecute an 
action fora divorca. We are simply asked whether 
the necessity for the services of the attorney would 
arise under the facts stated in the question.” Thus it 
will be seen that the question before us was not de- 
cided in that case, but assumed in the record asa 
basis for the question therein decided; and the point 
is that the necessity for the professional services (in 
an action for their value) may be determined from 
the verified allegations of the wife, with corroborating 
testimony uncontradicted, and that the attorney need 
not, to entitle him to recover, show that the wife was 
entitled to a divorce. The decision goes merely to 
the question of how a certain fact may be established. 
in that case the legal pointin dispute here, as held 
by the court, was not involved, and hence the case is 
no guide to a conclusion, and the case of Johnson v. 
Williams as authority is undisturbed by adjudication. 

A late case, that of Clyde v. Peavy, 74 Iowa, 47, 36 
N. W. Rep. 883, is not cited by counsel, but it may be 
well to notice its bearing on the question before us, in 
order to save the rule as announced from embarrass- 
ment by it. And here, too, it is important to have 
weil in mind the precise question under consideration 
by the court, toattach the proper significance to the 
janguage used. Itis true, in that case, that the 
opinion, by way of introducing the controverted ques- 
tion, states a rule of liability in somewhat liberal 
terms, but entirely correct, as applied to the facts of 
the case. In that case, also, the parties did not cen- 
trovert the rule of a general liability of the husband 
for fees in such cases; the point of dispute therein 
being that the plaintiff was not employed by the wife, 
and that, if he rendered service, it was as assistant 
counsel, and that the assistance was unnecessary. 
The opinion says: “The principle has been established 
in this State that in actions for divorce the husband is 
liable to the wife’s attorney for reasonable fees earned 
in conducting the litigation in behalf of the wife. 
This cannot be regarded asan open question.” It 
eites Porter v. Briggs and Preston vy. Johnson. The 








point involved in the case of Preston v. Johnson has 
been noticed in this opinion, and its citationin that 
case must have been through inadvertence, the point 
having a mere incidental reference. 








SHALL THE STATE COURTS ADOPT 
THE FEDERAL DOCTRINE OF ‘‘GEN- 
ERAL PRINCIPLES OF JURISPRU- 
DENCE?”’ 


Some years ago the writer reviewed! the 
decisions of the United States Supreme 
Court, with a view to showing the growth of 
that class of cases, in which—though they 
have jurisdiction only from the citizenship 
of the parties—they refuse to apply the law 
of the State, to which the case refers. It 
was there shown that, until the war, the rule 
of not following the State law was principally 
applied in cases depending on what the court 
has called ‘‘general principles of jurispru- 
dence,’’ and especially in those involving 
questions of commercial law. As, within a 
very few years, the courts of some States, in 
like cases chancing to be before them but 
which arose entirely in another State, have 
held, by a most natural extension of this 
federal doctrine, that they also will not fol- 
low the decisions of the latter State, but 
will apply what they think to be the ‘‘gen- 
eral principles of jurisprudence ;’’ the matter 
has assumed a new interest and threatens to 
develop another serious breach in the cer- 
tainty of the law. It was already the case 
that a party making a contract in New York, 
with an accurate knowledge of his liability 
thereunder by the New York decisions, 
might be held to a greater liability, under 
vague general principles of jurisprudence, if 
he chanced to be sued in the federal courts; 
but it is now threatened that he may be so 
mulcted, not only in the federal courts, but 
in those of any State in which he may be 
sued, except those of the place of contract. 
With persons and corporations having resi- 
dences in so many States, as is now often the 
case, this may be a very serious matter; and 
a short review of the subject will hardly be 
out of place. 

In the article referred to, the vital differ- 
ence between the two great classes of federal 
jurisdiction—that of the subject-matter of 


1 Southern Law Review, December, 1882, pp. 452-93. 
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the case and that growing out of the chance 
citizenship of the parties to the special suit— 
was first emphasized. It was then shown 
that originally they had, without exception? 
applied the statute or common law of the 
proper State, in every case where they had 
jurisdiction from citizenship only. Cases 
turning on ‘‘general contmercial law,”’ or on 
‘‘general principles of jurisprudence,’’ were 
then decided without a hint of any such 
vague conceptions, and with a view only to 
the law-system of the proper State ; the latter 
was, indeed, the only question considered. 
Omitting questions of process and practice,’ 
and possibly questions in equity,‘ it was 
shown that this was the system of deciding 
such cases by which the United States Su- 
preme Court was guided down to as late as 
1842. In 1841, the rule had been very se- 
riously questioned in Groves v. Slaughter,° 


2 The latest writer npon this subject thinks (G. W. 
Pepper’s paper, cited infra, pp. 27-8) that Wilson v. 
Mason, 1 Cranch, 45, is such an exception, but it seems 
to me clearly not to be. The case is an involved one 
as to the title to certain lands in Kentucky, under a 
Virginia law passed before Kentucky’s separation 
from the mother State; and the court expressly says 
p. 94-5): “With a view to discover whether this ques- 
tion [whether a survey without entry is a sufficient 
foundation for a title] has been settled in Kentucky, 
all the adjudications contained in the book of reports 
furnished by the counsel for the plaintiff in error have 
been examined. It is not perceived either that the 
question has been directly determined, or that any 
principles have been settled which govern it. This 
case, then, is of the firstimpression.” It is true, they 
then go on directly to say: “The act of the Virginia 
legislature must be expounded according to the opin- 
ion this court may entertain of its import, without de- 
riving any aid from the decisions of the State tribu- 
nals,” and this is probably what led Mr. Pepper to his 
conclusion; but, in view of what precedes, the words 
cannot bear this construction. They seem simply to 
mean that no decision either of Kentucky or of Vir- 
ginia had been found,—as the court say, the case, “then, 
is of the first impression.” Even if they do mean that 
no special weight would have been accorded to Vir- 
ginia decisions, it must be remembered that the ques- 
tion involved was of the title to lands in Kentucky. 

3 As tothese matters, it was early decided that the 
federal courts had a system of their own: Palmer v. 
Allen, 7 Cranch, 550 (1813); Parsons v. Bedford, 3 
Pet. 483 (18380); Wayman v. Southard, 10 Wheat. 1 
(1825) ; ete., Wayman v. Southard, was strongly criit- 
eized in congress; Benton’s Abridgement, VIII. 361; 
614-5; IX. 598-26. This is now regulated by statute. 

4 Robinson v. Campbell, 3 Wheat. 212 (1818); U. S. 
v. Howland, 4 Wheat. 108 (1819); Boyle v. Zachaiie, 6 
Pet. 658 (1882). ‘These cases were all, however, rather 
questions of practice as to the remedy; but Livingston 
v. Story, 9 Pet. 682 (1835), went further and allowed 
the assertion of an equitable right in a State which was 
governed by the civil law. : 
515 Pet. 449. 





and in some earlier cases individual justices 
had doubted, but the rule was first positively 
departed from by the supreme court (so far 
as I could find) in Swift v. Tyson® in 1842. 
This was a case depending on a question of 
commercial law, and announced the rule that, 
in such questions, the federal courts would 


not apply the State decisions. The next 
cases of the kind turned on the meaning of 
written instruments, which the court said 
must mean the same the world over, thus 
apparently introducing the doctrine of gen- 
eral principles of jurisprudenee as an exten- 
sion of that of general commercial law: they 
were exemplified in 1845 by Lane v. Vick? 
as to a will, in 1846 by Foxcraft v. Mallet ® 
as to a deed, in 1850 by Williamson v. Berry ® 
as to a private act of assembly, and in 1851 
by Neves v. Scott’ as to marriage articles. 

These cases foretold pretty clearly what 
has in the event become established—that in 
cases turning on what the justices of the 
supreme court think general principles of ju- 
risprudence, they will decide for themselves, 
and will not apply the law-system as shown 
in the decisions of the proper State. But in 
1847, some years before the latest of the 
cases just cited, they had made another great 
stride, and had for the first time refused to 
follow State decisions on the written (consti- 
tutional) law of a State. This was Rowan v. 
Runnels,!! and depended on whether a clause 
in the Mississippi constitution, proprio vigore 
prohibited the introduction of slaves or re- 
quired a legislative enactment. The United 
States ‘Supreme court had already held, in 
Groves v. Slaughter, that the provision was 
not per se a prohibition, but meanwhile the 
Mississippi courts had plainly held that it 
was; thisruling Taney and the court decline 
to follow, and remark that they should not 
give such decisions a retroactive effect so as to 
apply to controversies arising after their first 
decision and before the one in Mississippi. 
This case, Groves v. Slaughter, and Swift v. 
Tyson, are epoch-making in the federal ju- 
risprudence. 

Some few other ante-bellum instances of 
refusals to follow the State decisions were 


6 16 Pet. 1. 

73 How. 464. 

8 4 How. 333. 
98 How. 495. 
10 13 How. 268. 
 § How. 134. 
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cited in my prior article, but they were so 
isolated as fully to justify the statement that 
the refusals were principally confined to cases 
depending on general principles of jurispru- 
dence. Butthe war by no means passed 
without leaving a trace of its centralizing in- 
fluence on our jurisprudence. In 1863, the 
well-known case of Gelpcke v. Dubuque” 
was decided, the principle of which does not 
need to be stated here. It and the cases 
which have grown out of it have had an 
enormous influence in extending the power 
of the federal courts, and it was beyond per- 
adventure a very radical step. It has been 
repeatedly followed, and its rule was soon 
extended so as give it a far wider scope. 
Thus, in 1869, in Butz v. Muscatine,” it was 
held that they would decide questions—at 
least in certain cases—under State statutes, 
irrespective of the State decisions, unless 
these were rendered before the parties en- 
tered into their contract. Gelpcke v. Du- 
buque held that, in citizenship cases, the 
federal courts would not follow a later State 
decision, which overruled a prior one and 
thus rendered invalid contracts which the 
prior State decision had held valid; but the 
Butz case went vastly further and ruled that, 
when there was no State decision at the time 





the contract was made, they would not fol-. 


low subsequent State decisions, but would 
decide for themselves. This decision has 
been directly followed in several cases,"* and 
its class and the Gelpcke v. Dubuque class 
furnish a curious illustration of the growth cf 
new judicial doctrines, and of how easy it is 
for the federal judiciary largely to absorb 
whole branches of jurisdiction. 

The original decisions simply announced 
that, in cases of the kind brought in the fed- 


121 Wall. 175. 

13 § Wall. 575. 

14 Pine Grove y. Talcott, 19 Wall. 666 (1873); Taylor 
v. Ypsilanti, 105 U. S. 60 (1881); New Buffalo v. Iron 
Co., Ibid. 73; Burgess v. Seligman, 107 U.S. 20; Car- 
roll Co. v. Smith, 114 U. S. 554; Anderson vy. Santa 
Anna, 116 U. S. 356; Bolles v. Brimfield, 120 U. S. 759, 
Percontra, that they will follow a settled rule of de- 
cisions, see Scipio v. Wright, 101 U. S. 665; Post v. 
Supervisors, 105 U.S. 667; Norton v. Shelby Co., 118 
U. S. 425; Meriwether v. County Court, 120 U. S. 354; 
Bucher v. Cheshire R. R., 125 U. 8.555. At the date 
of writing my prior article (1881), the Butz and the 
Pine Grove cases were the only pulished ones in which 
their absolutely new doctrine had been asserted, but 
it would seem now to be definitely established. So 
rapidly have the federal courts widened their jurisdic- 
tion in recent years. 





eral courts because of citizenship, they would 
not follow the State decistons. There was 
no hint made, nor has there ever been, of a 


right to reverse the decisions of the State - 


courts" in cases before the latter involving 
precisely. the same point, but the same result 
hasin time been largely accomplished by in- 
direction, in the following way. Naturally, 
in such cases, parties who knew they must 
fail in the State courts, desired the right to 
sue in the federal courts, and itis evident 
from the reports that citizens of the State in 
question, who could not sue in the federal 
courts, soon began to make more or less 
colorable assignments, to citizens of other 
States, who would then effect a recovery in 
the federal courts. More than this, as the 
federal courts now adopt the view that munic- 
ipal bonds—on which these suits have al- 
most all been brought—are negotiable secu- 
rities, and that a bona fide purchaser for 
value before maturity has all the rights of 


15 Mr. Reno, 22 Am. L. Rev. 190, states that they are 
reversible in such cases, and he clearly uses the word 
in its strict sense: See his § 11 and see also his § 12, 
where he says that the rule of the Gelpcke Case pro- 
tects the rights of residents of the State as well as of 
non-residents, and speaks of it (p. 203) as “a species 
of estoppel which operates not upon individuals, but 
upon the court;” but this is not only a novel sort of 
estoppel, but the whole view is certainly anerror. No 
case has ever been reversed on this ground by the 
United States Supreme Court, and there has never 
been an attempt by direct means to ‘‘protect the rights 
of residents;” the court would dismiss such a case 
upon motion, as the record would show that there was 
no federal question involved, and that the suit was not 
between such parties as to give them jurisdiction. As 
the text above shows, the result of their rule has been 
to induce residents to make assignments, and in other 
ways to seek the federal jurisdiction; and thus they 
have by indirection in many cases protected the 
rights (?) of residents, but this is very different from 
the direct assertion of such a right or of a right to re- 
verse. 

16 Pine Grove v. Talcott, 19 Wall. 666; Cromwell v. 
Sac Co.,96 U.S. 51; Taylor v. Ypsilanti, 105 U.S. 
60; New Buffalo v. Iron Co., Ibid. 78; Oregon v. Jen- 
nings, 119 U. S. 74. Hence, a purchaseis not affected 
with notice, by lis pendens, of a suit to prevent the 
bond’s issue: Warren vy. Marcy, 97 U. 8S. 96; Co. of 
Cass v. Gilbert, 100 U. S. 585; Thompson y. Perrine, 
103 U. S. 806, and 106 U. S. 589; Pana v. Bowler, 105 U. 
S. 529; Carroll Co. v. Smith, 114 U. S. 554, nor his 
rights affected by the fact that he bought, after the 
State decision against the bonds: Taylor v. Ypsilanti, 
supra; New Buffalo v. Iron Co., supra;.Thompson yv. 
Perrine, 106 U. S. 589. Indeed, even if he had actual 
notice, he can recover the full value of the bonds (not 
only what he paid for them) on the strength of any 
prior holder’s bona fides: Cromwell v. Sac Co., 96 U. 
S. 51; Commrs. v. Bolles, 94 U. S. 104; Thompson v. 
Perrine, 106 U. S. 589; Montclair v. Ramsdell, 107 U. 
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such a purchaser of commercial paper, the 
transfer or sale of such bonds or of detached 
coupons by the citizen of the State to a citi- 
-zen of another State became an extremely 
easy mode of in effect acquiring a full right 
of recovery, though the real owner may have 


8. 147), though not, if each holder had actual notice 
(Ottawa v. Casey, 108 U.S. 110; Scotland Cv. v. Hill, 
112 U. S. 183); norif he brought after maturity (Ot- 
tawa v. Casey, supra; Lewis v. Brown Tp., 109 U.S. 
162); but an overdue coupon is not overdue paper, if 
its bond is not due (Thompson vy. Perrine, 106 U.S. 
589); nor is an unpaid overdue coupon, attached to a 
bond, notice toa purchaser of any defect: Cromwell 
v. Sac. Co., 96 U.S8.51. The presumption is that a party 
is a bona fide holder (Montclair v. Ransdell, 107 U.S. 
147), and this applies to one who merely holds vollec- 
tion: Commrs v. Bolles, 94 U. 8. 104. As against a bona 
Jide holder, a municipality is estopped from setting 
up defects in the bond’s issue, if they contain recitals 
of compliance with the law by an officer authorized to 
determine such matter (Coloma v. Eaves, 92 U. S. 484; 
Venice v. Murdock, Ibid. 494; Marcy v. Oswego, Ibid, 
637; Humboldt v. Long, [bid. 642: Warren v. Marcy, 
97 U. S. 96; Wilson v. Salamanca, 99 U. S. 499; Sher- 
man v. Simmons, 109 U. 8S. 735; Dallas v. McKenzie, 110 
U. 8. 686; Anderson v. Beal, 113 U.S. 227; Oregon v. 
Jennings, 119 U.S. 74); but a recital is not binding if 
made by the wrong officer (Dixon Co. v. Field, 111 U. 
8. 83; Daviess Co. v. Dickinson, 117 U. S. 657), nor 
when no statute authorized the bonds (Bank v. Por- 
ter, 110 U. S. 608). Humboldt v. Long, and some 
other cases, supra, held that, even if the act 
contained a proviso limiting the amount of bonds, a 
recital of compliance with the law would estop the 
municipality from setting up that the bonds in suit 
were part of an overissue; this, Judge Miller’s dis- 
sent pointed out, went further than do the rules as to 
ordinary commercial paper, and held that, though 
bonds issued without statutory authority are void, 
yet, if any authority is given, any amount of*bonds 
are valid—“‘no authority can be given which is capa- 
ble of any effectual * * limitation.” It seems doubt- 
ful whether this ruling will be adhered to (Daviess 
Co. v. Dickinson, 117 U. S. 657; Lake Co. v. Graham, 
130 U. S. 674). A purchaser’s duty is fulfilled by 
looking at the bonds, their recitals, the statute au- 
thorizing the loan, and the assessed value of the mu- 
nicipality (Walnut v. Wade, 103 U. S. 683; Lake Co. v. 
Graham, 130 U. S. 674), but he takes the risk of the 
official characfer of those executing the bonds (Cole v. 
Cleburne, 131 U. 8. 162). The federal courts will fol- 
low State decisions as to the powers generally of 
municipal officers, and as to their implied power to 
issue bonds (Claiborne Co. v. Brooks, 111 U. 8S. 400; 
Norton v. Shelby Co., 118 U.S. 425); but, unless the 
rule in the State is settled, they hold that a munici- 
pality bas not the implied power (Lewis v. Shreve- 
port, 108 U. S. 282; Claiborne v. Brooks, supra; Hayes 
v. Holly, 114 U. S. 120; Kelley \. Millan, 127 U. S. 139), 
and that it camnot issue negotiable bonds under au- 
thority to subscribe to stock (Kelley v. Millan, supra; 
Norton v. Dyersburg, 127 U.S. 162); and an overissue 
without authority or recital is always void (Bank v. 
Bergen Co., 115 U. S. 384). A bond wanting the sig- 
nature of an officer is void (Bissell v. Spring Valley, 
110 U. S. 162. See also Coler v. Cleburne, 131 U. 8S. 
162). A judgment creditor, whose judgment is based 
on such bonds, is entitled to a mandamus for a larger 





had complete knowledge of the defect in the 
bonds. This method of recovery was made 
still easier and wider by the decision that a 
purchaser of such bonds is not an assignee, 
within the meaning of the Act of March 3, 
1875." These decisions have had the indi- 
rect effect of almost completely transferring 
suits of their class into the federal courts; 
and so completely, that cases of the true 
Gelpcke v. Dubuque principle (contracts 
made on the faith of an earlier State decision) 
are rarely to be found in the later supreme 
court reports. A separate branch of law 
upon the subject has grown up, upon which 
quite a book could be written, and the re- 
porter has a regular heading in his index of 
‘*Municipal Bonds.’’ 

The decisions in these cases have not been 
made without considerable difference of 
opinion in the bench of judges, and some of 
the dissents are very well-known. What has 
been the result generally in the municipali- 
ties in question cannot be known, but it is 
abstractly very unjust that they should be 
forced indirectly to pay to persons who were 
fully conversant with the vice in the bonds, 
and probably in some cases participated in 
their illegal issue. In one case,’* a large 
body of citizens confederated together to 
prevent the recovery on the federal judg- 


levy than that authorized by the general law of the 
municipality, because it will be presumed that such 
was the intent of the act authorizing the bonds 
(Quincy v. Jackson, 113 U. S. 332), unless plainly oth- 
erwise provided (U. S. v. Macon, 99 U. S. 582); and he 
can also have a iarger levy than was authorized by the 
original act, if a later act grants it; such an act does 
not impair the municipality’s contractual right by 
materially altering the remedy (Co. Ct. v. Hill, 118 U. 
8.68). The federal courts will follow the State courts 
as to the validity of the bonds, if the decisions were 
made before the bonds issued (Bank y. Franklin Co., 
128 U. S. 526). 

17 Thompson vy. Perrine, 106 U. S. 589; Chickaming 
v. Carpenter, 106 U. S. 663; Ackley School Dist. v. 
Hall, 113 U. 8. 135: New Providence v. Halsey, 117 U. 
S. 336. ‘*Nor shall any circuit or district court have 
cognizance of any suit founded on contract in favor of 
an assignee, unless a suit might have been prosecuted 
in such court to recover thereon, if no assignment had 
been made, except in cases of promissory notes nego- 
tiable by the law merchant and bills of exchange’’ 
(Cap. 137, 18 Stat. at Large, 470). This is not the place 
to consider the meaning of the new provisions upon 
this and other subjects of the act of March 3, 1887. 

18 See Findlay v. McAllister, 113 U.S. 104, which 
was a suit based on the defendant’s participation in 
these illegal proceedings; the supreme court held 
them liabie for the amount of the original judgment. 


' It is evident that the defendants must have been what 


are called “substantial” citizens. 
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ment by threats, etc., against intending bid- 
ders at a sheriff’s sale; and one other case ” 
is probably unique, though the like device 
may have often secretly succeeded. The 
case in question was a suit by an alleged 
transferree of the bonds, wherein great mys- 
tery surrounded the identity of the plaintiff. 
No one had ever seen him; his counsel was 
judiciously silent as to him, and the opinion 
says that ‘‘it is by no means certain from the 
testimony whether such a person as the 
plaintiff is actually in existence.’’ 

The federal rule of decision in citizenship 
cases may be statedas follows: The general 
rule is that they will apply the law-system of 
the proper State, as shown either by its stat- 
utes or decisions, but this is subject to the 
following exceptions: (1) where the ques- 
tion is one of commercial law or of the gen- 
eral principles of jurisprudence,” they will 
always ignore the State decision and decide 
by what they hold to be the general rule ; (2) in 
questions of the meaning of written in- 
struments, it has been held that they will 
decide for themselves, unless the meaning of 
the instrument’s language has been positively 
and clearly settled in the State courts; (3) in 
cases where the recent State decisions over- 
rule prior ones in force when the contract 


19 Stewart v. Lahsing, 104 U. S. 505. 

2 This term is so vague that its meaning depends in 
reality upon the fancy of the bench of judges. It 
seems to have been held, up to the present time, to 
cover the following: Suits om notes and bills; on in- 
land and on marine policies of insurance; questions of 
negligence (Hough v. Railroad, 100 U. 8S. 213, as to 
whether or not a certain use was a public use; and 
questions of the liability of common carriers (Railroad 
vy. Lockwood, 17 Wall. 357; Myrick v. Railroad, 107 U. 
S. 103: Friedlander v. Railroad, 180 U. S. 416. See 
also my prior article, 22 South. Law Review, p. 461, for 
other cases illustrating these points). It has also 
often been referred to in cases in equity, and in suits 
upon municipal bonds (Pana v. Bowler, 105 U. S. 
529). It will be observed that some of these heads 
are ones where the rights depended on common-law 
principles (see Chicago v. Robbins, 2 Black, 418, 
where they say directly that they do not follow in 
cases depending on the common law), and it will be 
seen later that this branch has been the principal one 
in the cases in the State courts. An instance of the 
extent to which the doctrine may go, is to be found in 
Venice v. Murdock, 94 U. 8. 494, where the question 
was as to the powers of certain municipal officers 
created by a State statute, and it was held that the 
State decisions were not to be followed, because they 
‘are not attempts at interpretation. They would 
apply as well to the execution of powers or authori- 
ties granted to private persons as they do to the issue 
of the bonds under the statute. * * * They assert 
general principles.”’ 





was made, they will usually decide interme- 
diate cases by the earlier ruling; (4) when 
there was no State ruling at the time the 
contract was made, they will decide inde- 
pendently but with a desire to follow the 
State court. It has also been held that they 
will not yield a prior holding of their own or 
reverse a circuit court, where the question 
has first arisen in the federal court, so as to 
conform to a later State ruling. Moreover, 
the decisions which they follow must be the 
established rule—not a mere dictum, ora de- 
cision of a lower court; and it should be 
added that they are more ready to follow 
such decisions upon real estate law than in 
other cases. A rule of property, established 
by a line of decisions, they will always fol- 
low,” except of course in questions of com- 
mercial law and general jurisprudence. As 
to State statutes they will enforce them in 
all cases,” including those of general princi- 
ples; and the same is true as to their inter- 
pretation by the State courts, except where 
exception (3) ur (4) has application.™ 

As already stated, the federal doctrine of 
general principles of jurisprudence has re- 
cently had a new birth in some State courts, 
which have held that they will administer 
that law as they understand it, in cases de- 
pendent upon it, and will not apply the lex 
loci contractus. This is certainly a most 
natural extension of the doctrine, but it may 
be fairly assumed that it was never in the 
minds of Judges Story and Taney and their 
official successors. The first case of the 
kind seems to have been Faulkner v. Hart,” 
decided in the New York Court of Appeals, 
in 1880. It was a suit against a common 
carrier under the following circumstances: 
Goods were shipped in New York for Boston, 
where they arrived one evening after delivery 
hours and were stored by the carrier in a 
warehouse of his own, but were burned the 
same night. Under the Massachusetts de- 


21 But see contra, Moores v. Bank, 104 U.S. 625. 

2 Post v. Supervisors, 105 U. S. 667; Bendey v. 
Townsend, 109 U. S. 665. 

%3 Watson v. Tarpley, 18 How. 517, held distinctly 
that a State statute was of no effect as*to a matter of 
commercial law in the federal courts; but it is the 
only case of the kind, and such statutes have been en- 
forced in scores of cases. It was only argued on one 
side, and is doubtless not law; it is directly contrary 
to the 34th section of the original judiciary act. 

% For other cases illustrating points set forth, see 
my prior article. 

2% 82 N. Y. 413. 
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cisions, the carrier became liable only as a 
warehouseman upon the storage of the goods, 
‘and hence would not be liable under the 
facts of the case; under the New York de- 
cisions, the carrier remains liable as such 
until delivery to the consignee, and hence 
his liability under that law would have been 
complete. The case was clearly one to be 
decided ordinarily by the Massachusetts law, 
and both the argument and opinion are to 
the effect that that law was not to be ap- 
plied, because the case turned on a question 
of general commercial law. Swift v. Tyson 
and the other federal decisions were referred 
to, and the opinion based upon them. Curi- 
ously enough, the court thought that ruling 
the other way would result in confusion and 
would make the right depend on the chance 
of jurisdiction, while in reality the direct and 
necessary result of the decision itself is to 
cause great confusion and to make the rights 
of parties so dependent upon the chance of 
jurisdiction that they will often make color- 
able assignments or seek other devices so as 
to secure the jurisdiction most suitable to 
them. 

A decision of like nature was made™ in 
Georgia in 1886. This was a negligence 
case, and depended upon the question 
whether or not the person whose negligence 
caused the accident was a fellow-servant of 
the plaintiff. The accident occurred in Ala- 
bama, and it was argued that that State’s de- 
cisions must rule upon the point; but the 
court, though it did not think the Alabama 
cases clear, was distinctly of the opinion that 
it ought not to follow them ; the case, it said, 
turns on a question of the common law, and 
‘tas to what is the common law on this sub- 
ject this court is not only competent to de- 
cide, although the accident happened in 
Alabama, but itis its duty to decide, the 
common law being the same in both jurisdic- 
tions. As to the construction which the 
courts of that State place upon its own stat- 
utes or other local laws bearing on the case, 
we will follow such construction. And this 
was the ruling of the Supreme Court of the 
United States in Hough v. R. R.’’” 

On the other hand, cases decided the other 

26 Krogg v. Railroad, 77 Ga. 202. 

27 100 U. 8. 214. In this case the vital point was of 
fellow-servant or not, and the supreme court ruled it 


on general principles, thinking the State decisions not 
clear, but not to be followed anyhow. 





way and absolutely ignoring the supposed 
general principles could be cited by the hun- 
dred and from every State of the Union, but 
the particular point was not urged in them. 
In a few, however, it does seem to have been 
more or less clearly in the mind of the court, 
and these will be adverted to in a concluding 
article in next issue. 
Wo. M. Mei¢s. 
Philadel] phia. 
[To be Continued. ] 








WILLS—LEGACY—BENEFICIARY. 


RIGGS V. PALMER. 





Court of Appeals of New York, October, 8, 1889, 


A beneficiary who murders his testator cannot take 
under the will. 


EARL, J.: On the 13th day of August, 1880, 
Francis B. Palmer made his last will and testa- 
ment, in which he gave small legacies to his two 
daughters, Mrs. Riggs and Mrs. Preston, the plain- 
tiffs in this action, and the remainder of his estate 
to his grandson, the defendant Elmer E. Palmer, 
subject to the support of Susan Palmer,his mother, 
with a gift over to the two daughters, sub- 
ject to the support of Mrs. Palmer in case Elmer 
should survive him and die under age, unmarried, 
and without any issue. The testator at the date 
of his will, owned a farm, and considerable per- 
sonal property. He was a widower, and there- 
after, in March, 1882, he was married to Mrs. 
Bresee, with whom, before his marriage, he en- 
tered into an antenuptial contract, in which it 
was agreed that in lieu of dower and all other 
claims upon his estate in case she survived him 
she should have her support upon his farm during 
her life,and such support was expressly charged 
upon the farm. At the date of the will, and sub- 
sequently to the death of the testator, Elmer lived 
with him as a member of his family, and at his 
death was 16 years old. He knew of the provis- 
made in his favor in the will, and, that he might 
prevent his grandfather from revoking such pro- 
visions, which he had manifested some intention 
to do, and to obtain the speedy enjoymant and 
immediate possession of his property, he willfully 
murdered him by poisoning him. He now claims 
the property, and the sole question for our de- 
termination is, can he have it? 

The defendants say that the testator is dead; 
that his will was made in due form, and has been 
admitted to probate; and that therefore it must 
have effect according to the letter of the law. It 
is quite true that statutes regulating the making, 
proof,and effect of wills and the devolution of prop- 
erty, if literally constructed, and if their force and 
effect can in no way and under no circumstances 
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be controlled or modified, give this property to the 
murderer. The purpose of those statutes was to 
enable testators to dispose of their estates to the 
objects of their bounty at death, and to carry into 
effect their final wishes legally expressed; and in 
considering and giving effect to them this pur- 
pose must be keptin view. It was the intention 
of the law-makers that the donees in a will should 
have the property given tothem. But it never 
could have been their intention that a donee who 
murdered the testator to make the will operative 
should have any benefit under it, If such a case 
had been present to their minds, and it had been 
supposed necessary to make some provision of 
law to meet it, it cannot be doubted that they 
would have provided forit. It isa familiar canon 
of construction that a thing whichis within thein- 
tention of the makers of astatute is as much within 
the statute as ifit were within the letter; anda 
thing which is within the lettter of the statute is 
not within the statute unless it be within the in- 
tention of the makers. The writers of laws do 
not always express their intention perfectly, but 
either exceed it or fall short of it, so that judges 
are to collect it from probable or rational conject- 
ures only, and this is called ‘‘rational interpreta- 
tion; and Rutherford, in his Institutes (page 
420). says: ‘*Where we make use of rationalin- 
terpretation, sometimes we restrain the meaning 
of the writer so as to take in less, and sometimes 
we extend or enlarge his meaning so as to take in 
more, than his words express.’’ Such a construc- 
tion ought to be put upon a statute as will best 
azswer the intention which the makers had in 
view, for qui heret in litera, heretin cortice. In 
Bac. Abr. ‘‘Statutes,”’ 1,5; Puff. Law Nat. bk. 5. 
¢. 12; Ruth. Inst. 422, 427, and in Smith's Com- 
mentaries, 814, many cases are mentioned where 
it was held that matters embraced in the general 
words of statutes nevertheless were not within 
the statutes, because it could not have been the 
intention of the law-makers that they should be 
included. They were taken out of the statutes by 
an equitable construction; and it is said in Bacon: 
*“*By an equitable construction a case not within 
the letter of a statute is sometimes holden to be 
within the meaning, because it is within the mis- 
chief for which a remedy is provided. The rea- 
son for such construction is that the law-makers 
could not set down every case in express terms. 
In order to form a right judgment whether a case 
be within the equity of a statute, it is a good way 
to suppose the law-maker present, and that you 
have asked him this question: Did you intend to 
comprehend this case? Then you must givé 
yourself such answer as you imagine he, being 
an upright and reasonable man, would have 
given. If this be that he did mean to compre- 
hend it, you may safely hold the case to be within 
the equity of the statute; for while you do no 
more than he would have done, you do not act 
contrary to the statute, but in conformity thereto.” 
9 Bac. Abr. 248. In some cases the letter ofa 
legislative act is restrained by an equitable con- 





struction; in others, it is enlarged; in others, the 
construction is contrary tothe letter. The equi- 
table construction which restrains the letter of a 
statute is defined by Aristotle as frequently 
quoted in this manner: _quitas est correctio legis 
generaliter late qua parte deficit. If thelaw-makers 
could, as to this case, be consulted, would they 
say that they intended by their general language 
that the property of a testator or of an ancestor 
should pass to one who had taken his life for the 
express purpose of getting his property? In 1 Bl. 
Comm. 91, the learned author, speaking of the 
construction of statutes, says: ‘‘If there arise out 
of them collaterally any absurd consequences 
manifestly contradictory to common reason, they 
are with regard to those collateral consequences 
void. * * * Where some collateral matter 
arises out of the general words, and happens to 
be unreasonable, there the judges are ia decency 
to conclude that this consequence was not fore- 
seen by the parliament, and therefore they are at 
liberty to expound the statute by equity, and only 
quoad hoc disregard it;”’ and he gives as an illus- 
tration, if an act of parliament gives a man power 
to try all causes that arise within his manor of 
Dale, yet, if a cause should arise in which he 
himself is party, the act is construed not to ex- 
tend to that, because it is unreasonable that any 
man should determine his own quarre]. There 
was a statute in Bologna that whoever drew 
blood in the streets should be severely punished, 
and yet it was held not to apply to the case of a 
barber who opened a vein in the street. It is 
commanded in the decalogue that no work shall 
be done upon the Sabbath, and yet giving the 
command a rational interpretation founded upon 
its design the Infallible Judge held that it did not 
prohibit works of necessity, charity, or benevo- 
lence on that day. 

What could be more unreasonable than to sup- 
pose that it was the legislative intention in the 
general laws passed for the orderly, peaceable, 
and just devolution of property that they should 
have operation in favor of one who murdered his 
ancestor that he might speedily come into the 
possession of his estate? Such an intention is in- 
conceivable. We need not therefore, be much 
troubled by the general language contained in 
the laws. Besides, all laws, as well as all con- 
tracts,may be controlled in their operation and ef- 
fect by general, fundamental maxims of the com- 
mon law. No one shall be permitted to profit by 
his own fraud, or to take advantage of his own 
wrong, or to found any claim upon his own 
iniquity or to acquire property by his own crime. 
These maxims are dictated by public policy, 
have their foundation in universal law adminis- 
tered in all civilized conntries, and have nowhere 
been superseded by statutes. They were applied in 
the decision of the case of Insurance Co. v. Arm- 
strong, 117 U. 8. 599. 6 Sup. Ct. Rep. 877. There 
it was held that the person who procured a policy 
upon the life of another, payable at his death, 
and then murdered the assured to make the pol- 
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icy payable, could nct recover thereon. Mr. Jus- 
tice Field, writing the opinion, said: ‘Inde- 
pendently of any proof of the motives of Hunter 
in obtaining the policy, and even assuming that 
they were just and proper, he forfeited all rights 
under it when, to secure its immediate payment, 
he murdered the assured. It would be a reproach 
to the jurisprudence of the country if one could 
recover insurance money payable on the death of 
a party whosé life he had feloniously taken. As 
well might he recover insurance money upon a 
building that he had willfully fired.” These 
maxims, without any statute giving them force or 
operation, frequently control the effect and nul- 
lify the language of wills. A will procured by 
fraud and deception, like any other instrument, 
may be decreed void, and set aside; and so a par- 
ticular portion of a will may be excluded from 
probate, or held inoperative, if induced by the 
fraud or undue influence of the person in whose 
favor itis. Allen v. McPherson, 1 H. L. Cas.191; 
Harrison’s Appeal, 48 Conn. 202. So a will may 
contain provisions whicb are immoral, irreligious, 
or ugainst public policy, and they will be held 
void. 

Here there was no certainty that this murderer 
would survive the testator, or that the testator 
would not change his will, and there was no 
certainty that he would get this property if na- 
ture was allowed to take its course. He there- 
fore murdered the testator expressly to vest him- 
self with an estate. Under such circumstances, 
what law, human or divine, will allow him to 
take the estate and enjoy the fruits of his crime? 
The will spoke and became operative at the death 
of the testator. He caused that death, and thus 
by his crime made it speak and have operation. 
Shall it speak and operate in his favor? If he 
had met the testator, and taken his property by 
force, he would have had no title toit. Shall he 
acquire title by murdering him? If he had gone 
to the testator’s house, and by force compelled 
him, or by fraud or undue influnence had induced 
him, to will him his property, the law would not 
allow him to hold it. But can he give effect and 
operation to a will by murder, and yet take the 
property? To answer these questions in the af- 
firmative it seems to me would bea reproach to 
the jurisprudence of our State, and an offense 
against public policy. Under the civil law, 
evolved from the general principles of natural 
law and justice by many generations of juriscon- 
_ Bults, philosophers, and statesmen, one cannot 
take property by inheritance or will from an an- 
cestor or benefactor whom he has murdered. 
Dom. Civil Law, pt. 2, bk. 1. tit. 1, § 3; Code. 
Nap. § 727; Mack. Rom. Law, 530, 550. In the 
Civil Code of Lower Canada the provisions on the 
subject in the Code Napoleon have been substan- 
tially copied. But, so faras I can find, in no 
country where the common law prevails has it 
been deemed important to enact a law to provide 
for such a case. Our revisers and law-makers 
were familiar with the civil law, and they 








did not deem it important to incorporate into 
our statutes its provisions upon this subject. 
This is not a casus omissus. It was evidently 
supposed that the maxims of the common law 
were sufficient to regulate such a Case, and that a 
specific enactment for that purpose was not needed. 
For the same reasons the defendant Palmei can- 
not take any of this property as heir. Just be- 
fore the murder he was not an heir, and it was 
not certain that he ever wouldbe. He might 
have died before his grandfather, or might have 
been disinherited by him. He made himself an 
heir by the murder, and he seeks to take property 
as the fruit of his erime. What has before been 
said as to him as legatee applies to him with 
equal force as an heir. He cannot vest himself 
with title by crime. My view of this case does 
not inflict upon Elmer any greater or other pun- 
ishment for his crime than the law specifies. It 
takes from him no property, but simply holds 
that he shall not acquire property by his crime, 
and thus be rewarded for its commission. 

Our attention is called to Owens v. Owens, 100 
N.C. 240,68. E. Rep. 794, as a case quite like 
this. There a wifehad been convicted of being 
accessory before the fact to the murder of her 
husband, and it was held that she was neverthe- 
less entitled to dower. Iam unwilling to assent 
to the doctrine of that case. The statutes provide 
dower for a wife who hasthe misfortune to sur- 
vive her husband, and thus lose his support and 
protection. Itis clear beyond their purpose to 
make provision for a wife who by her own crime 
makes herself a widow, and willfully and inten- 
tionally deprives herself of the support and pro- 
tection of her husband. As she might have died 
before him, and thus never have been his widow, 
she cannot by her crime vest herself with an es- 
tate. The principle which lies at the bottom of 
the maxim volenti non jit injuria should be applied 
to such a case, anda widow should not, for the 
purpose of acquiring, as such, property rights, 
be permitted to allege a widowhood which she 
has wickedly and intentionally created. 


The facts found entitled the plaintiffs to the re- 
lief they seek. The error of the referee was in his 
conclusion of law. Instead of granting a new 
trial, therefore, I think the proper judgment 
upon the facts found should be ordered here. 
The facts have been passed upon twice with the 
same result,—first upon the trial of Palmer for 
murder, and then by the referee in this action. 
We are therefore of opinion that the ends of jus- 
tice do not require that they should again come in 
question. The judgment of the general term and 
that entered upon the report of the referee should 
therefore be reversed, and judgment should be 
entered as follows: That Elmer E. Palmer and 
the administrator be’ enjoined from using any of 
the personalty or real estate left by the testator 
for Elmer’s benefit; that the devise and bequest 
in the will to Elmer be declared ineffective to pass 
the title to him; that by reason of the crime of 
murder committed upon the grandfather he is de- 
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prived of any interest in the estate left by him; that 
the plaintiffs are the true owners ofthe realand 
personal estate left by the testator, subject to the 
charge in favor of Elmer’s mother and the widow 
of the testator, under the antenuptial agreement, 
and that the plaintiffs have costs in all the courts 
against Elmer. All concur, except Gray, J., who 
reads dissenting opinion, and Danforth, J., con- 
curs. 


NoTE.—Gray, J. (dissenting.) This appeal pre- 
sents an extraordinary state of facts, andthe case, in 
respect to them, I believe, is without precedent in this 
State. ‘The respondent, a lad of 16 years of age, being 
aware of the provisions in his grandfather’s will, 
which constituted him the residuary legatee of the 
testator’s estate, caused his death by poison, in 1882. 
For this crime he was tried, and was convicted of 
murder in the second degree, and at the time of the 
commencement of this action he was serving out his 
sentence in the State reformatory. This action was 

* brought by two of the children of the testator for the 
purpose of having those provision of the will in the 
respondent’s favor canceled and annulled. The ap- 
pellants’ argument for the reversal of the judgment, 
which dismissed their complaint, is that the respond- 
ent unlawfully prevented a revocation of the existing 
will, or a new will from being made, by his crime; 
and that he terminated the enjoyment by the testator 
of his property, and effected his own succession to it, 
by the same crime. They say that to permit the re- 
spondent to take the property willed to him would be 
to permit him to take advantage of his own wrong. 
To sustain their position the appellants’ counsel has 
submitted an able and elaborate brief, and if I be- 
lieved that the decision of the question could be ef- 
fected by considerations of an equitable nature, I 
should not hesitate to assent to views which com- 
mend themselves tothe conscience. But the matter 
does not lie within tho domain of conscience. Weare 
bound by the rigid rules of law, which have been es- 
tablished by the legislature, and within the limits of 
which the determination of this’ question is confined. 
The question we are dealing with is whether a testa- 
mentary disposition can be altered, or a will revoked, 
after the testator’s death, through an. appeal to the 
courts, when the legislature has by its enactments 
prescribed exactly when and how wills may be made, 
altered, and revoked, and apparently, as it seems to 
me, when they have been fully complied with, has left 
no room for the exercise of an equitable jurisdiction 
by courts over such matters. Modern jurisprudence, 
in recognizing the right of the individual, under more 
or less restrictions, to dispose of his property after his 
death, subjects it to legislaiive control, both as to ex- 
tent and as to mode of exercise. Complete freedom 
of testamentary disposition of one’s property has not 
been and is not the universal rule, as we see from the 
provisions of the Napoleonic Code, from the systems 
of jurisprudence in countries which are modeled 
upon the Roman law, and from the statutes of many 
of our States. To the statutory restraints which are 
imposed upon the disposition of one’s property by will 
are added strict and systematic statutory rules for the 
execution, alteration, and revocation of the will, which 
must be, at least substantially, if not exactly, followed 
to insure validity and performance. The reason for 
the establishment of suzh rnles, we may naturally as- 

sume, consists in the purpose to create those safe- 
guards about these grave and important acts which 





experience has demonstrated to be the wisest and 
surest. That freedom which is permitted to be exer- 
cised in the testamentary disposition of one’s estate 
by the laws of the State is subject to its being exer- 
cised in conformity with the regulations of the stat- 
utes. The capacity and the power of the individual 
to dispose of his property after death, and the mode 
by which that power can be exercised, are matters of 
which the legislature has assumed the entire control, 
and has undertaken to regulate with comprehensive 
particularity. 

The appellants’ argument is not helped by reference 
to those rules of the civil law, or to those laws of 
other goverments by which the heir, or legatee, is ex- 
cluded from benefit under the testament if he has 
been convicted of killing, or attempting to kill, the 
testator. In the absence of such legislation here, the 
courts are not empowered to institute such a system 
of remedial justice. The deprivation of the heir of his 
testamentary succession by the Roman law, when 
guiity of such a crime, plainly was intended to be in 
the nature of a punishment imposed upon him. The 
succession, in such a case of guilt, escheated to the 
exchequer. See Dom. Civil Law, pt. 2, bk. 1, tit 1,§ 3. 
I concede that rules of law which annul testamentary 
provisions made for the benefit of those who have be- 
come unworthy of them may be based on principles 
of equity and of natural justice. It is quite reason- 
able to suppose that a testator would revoke or alter 
his will, where his mind has been so angered and 
changed as to make him unwilling to have his will ex- 
ecuted as it stood. But these principles only suggest 
sufficient reasons for the enactment of laws to meet 
such: cases. 

The statutes of this State have prescribed various 
ways in which a will may be altered or revoked; but 
the very provision defining the modes of alteration and 
revocation implies a prohibition of alteration or re- 
vocation in any other way. The words of the section 
of the statute are: ‘No will in writing, except in the 
eases hereinafter mentioned, nor any part thereof, 
shall be revoked or altered otherwise,’’ etc. Where, 
therefore, none of the cases mentioned are met by the 
facts, and the revocation is not in the way described 
in the section, the will of the testator is unalterable. 
I think that a valid will must continue asa will al- 
ways, unless revoked in the manner provided by the 
statutes. Mere intention to revoke a will does not 
have the effect of revocation. The intention to re- 
voke is necessary toconstitute the effective revocation 
of a will, but it must be demonstrated by one of the 
acts contemplated by the statute. As Woodworth, J., 
said in Dan v. Brown. 4 Cow. 490: ‘‘Revocation is an 
act of the mind, which must be demonstrated by some 
outward and visible sign of revocation.”” The same 
learned judge said in that case: “The rule is that if 
the testator lets the will stand until he dies, it is his 
will: if he does not suffer it to do so, it is not his 
will.” And see Goodright vy. Glazier, 4 Burrows, 2512, 
2514; Pemberton v. Pemberton, 13 Ves. 290. The find- 
ing of fact of the referee that presumably the testator 
would have altered his will had he known of his 
grandson’s murderous intent cannot affect the ques- 
tion. We may concede it to the fullest extent; but 
still the cardinal objection is undisposed of,—that the 
making and the revocation of a will are purely mat- 
ters of statutory regulation, by which the court is 
bound in the determination of questions relating to 
these acts. 

Two cases,—in this State and in Kentucky,—atan 
early day, seem to metobe much in point. Gains v. 
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Gains, 2 A. K. Marsh. 190, was decided by the Ken- 
tucky Court of Appeals in 1820. It was there urged 
that the testator intended to have destroyed his will, 
and tbat he was forcibly prevented from doing so by 
the defendant in error or devisee; and it was insisted 
that the will, though not expressly, was thereby vir- 
tually, revoked. The court held, as the act concern- 
ing wills prescribed the manner in which a will might 
be revoked, that, as none of the acts evidencing re- 
vocation were done, the intention could not be sub- 
stituted for the act. In that case the will was snatched 
away, and foreibly retained. In 1854, Surrogate Brad- 
ford, whose opinions are entitled to the highest con- 
sideration, decided the case of Leaycraft v. Simmons, 
8 Bradf. Sur. 35. In that case the testator, a man of 
89 years of age, desired to make a codicil to his will, 
in order to enlarge the provisions for his daughter. 
His son, having the custody of the instrument, and the 
one to be prejudiced by the change, refused to pro- 
duce the will at testator’s request, for the purpose of 
alteration. The learned surrogate refers to the pro- 
visions of the civil law for such and other cases of un- 
worthy conduct in the heir of legatee, and says: 
“Our statute has undertaken to prescribe the mode in 
which wills can be revoked [citing the statutory pro- 
vision.] This isthe law by which I am governed in 
passing upon questions touching the revocation of 
wills. The whole of this subject is now regulated by 
statute; and a mere intention to revoke, however well 
authenticated, or however defeated, is not sufficient.” 
And he held that the will must be admitted to pro- 
bate. I may refer also to a case in the Pennsylvania 
courts. In that State the statute prescribed the mode 
for repealing or altering a will, and in Clingan v. 
Micheltree, 31 Pa, St. 25, the supreme court ofthe 
State held, where a will was kept from destruc- 
tion by the fraud and misrepresentation of the devi- 
see, that to declare it canceled as against the fraudu- 
lent party would be to enlarge the statute. ~ 


I cannot find any support for the argument that the 
respondent’s succession to the property should be 
avoided because of his criminal act, when the laws are 
silent. Public policy does not demand it; for de- 
mands of public policy are satisfied by the proper 
execution of the laws and the punishment of the 
crime. There has been no convention between the 
testator and his legatee; nor-is there any such con- 
tractual element, in such a disposition of property by 
a testator, as to impose or imply conditions in the leg- 
atee. The appellants’ argument practically amounts 
to this: that, as the legatee has been guilty of a crime, 
by the commission of which he is placed in a position 
to sooner receive benefits of the testamentary provis- 
ion, his rights to the property should be forfeited, 
and he should be divested of his estate. To allow 
their argument to prevail would involve the diversion 
by the court of the testator’s estate into the hands of 
persons whom, possibly enough, for all we know, the 
testator might not have chosen or desired as its recipi- 
ents. Practically the eourt is asked to make another 
will for the testator. The laws do. not warrant this 
judicial action, and mere presumption would not be 
strong enough to sustain it. But, more than this, to 
concede the appeilants’ views would involve the im- 
position of an additional punishment or penalty upon 
the respondent. What power or warrant have the 
courts to add to the respondents’s penalties by de- 
priving him of property? The law has punished him 
for his crime, and we may not say that it was an in- 
sufficient punishment. In the trial and punishment 
of the respondent the law has vindicated itself for the 





outrage which he committed, and further judicial ut- 
terance upon the subject of punishment or depriva- 
tion of rights is barrad. We may not, in the language 
of the court in People v. Thornton, 25 Hun, 456, ‘‘en- 
hance the pains, penalties, and forfeitures provided 
by law for the punishment of crime.” 
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THE STATUTE OF LIMITATIONS AND ADVERSE POS- 
SESSION with an Appendix containing The English 
Acts of Limitation. By Henry F. Buswell, Au- 
thor of the Law of Insanity and Editor of Taylor’s 
Landlord and Tenant, etc. Boston. Little Brown 
& Company. 1889. 


We know of no subject: of the law upon which a 
practical and comprehensive treatise has been more 
needed than that of limitations. And the fact that 
the author of this work has availed himself freely of 
the material furnished by the only prominent existing 
treatise on the subject—that of Mr. Angell written 
many years ago—will serve to extend its sale and 
strengthen its reputation. We are told that the 
modern law of limitations is founded substantially 
upon certain English statutes enacted in the reigns of 
James I. George IV. and William IV. The statute of 
James I. made part of the law of the American colo- 
nies and the substance of the later statutes has been 
embodied generally in the legislation of the different 
States. The author says it has been his intention to 
treat these statutes as making what might well be 
called the common law of limitations. He has not 
made any attempt to state in detail allthe statutory 
provisions of the different States upon the subject, 
since the local law is always easily accessible and it is 
believed that the members of the profession prefer to 
consult statutes themselves rather than a digest, how- 
ever carefully prepared. The book treats in succes- 
sion of the general principles governing the subject 
of limitations in law and equity, the effect of new 
promises and acknowledgments to avoid the limita- 
tion; exceptions to the operation of the statute how- 
ever arising; applications of the statute to actions of 
contract and tort, including trover and replevin; ad- 
verse possession generally; limitations of real actions 
and of actions involving the matter of trusts; and 
process, parties and pleading. 

The author, Mr. Buswell, is not very generally 
known, outside of his own bailiwick, though he is the 
author of a creditable treatise on Insanity and was 
the editor ofa late edition of that masterly work on 
Landlord and Tenant by Mr. Jno. N. Taylor. His 
work on this book evinces great care and labor and 
gives promise of future distinction in the art of 
book-writing. If we were disposed to criticize a work 
generally so well and accurately prepared, it would be 
in the failure to_notice and cite some recent and 
important decisions, particularly that of Amy v. City 
of Watertown, decided by theSupreme Court of the 
United States last April, wherein it was held that 
inability to make service of process caused by defend- 
ants conspiring to evade it, does not justify a court in 
treating the statute of limitations as suspended. 
That case is interesting not only in its discussion of 
the question at issue but of the general subject of 
fraud as staying the running of the statute. Though 
the latter is fully discussed by Mr. Buswell, he does 
not seem to have considered the question arising in 
Amy v. City of Watertown. We fail to also find Bar- 
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ber v. Houston, 18 L. R. Irish App., which is a lead- 
ing case on the subject of fraudulent concealment. 
But as a general rule we have found the book accurate 
and thorough. It contains something over six hun- 
dred pages, well printed and well indexed. 





THE AMERICAN AND ENGLISH ENCYCLOPEDIA OF 
Law. Compiled under the editorial supervision of 
Jobn Houston Merrill, late editor of the American 
and English Railroad Cases and the American 
and English Corporation Cases. Vols. 8 and 9. 
Northport, Long Island, N. Y.: Edward Thompson 
Co., Law Publishers. 1889. 


We have heretofore called attention at length, to 
the excellence and value of this publication. An ex- 
amination of Volumes 8 and 9 proves that the editors 
are maintaining the standard with which the series 
was begun. Volume 8 begins with ‘Fires caused by 
Railways” (and by the way it is an excellent summing 
up ofthe authorities) to Grandchild. Volume 9 is 
from Grand Juries to Implied Covenants. Itis not 
possible for us to state in detail what may be found 
in these volumes. Suffice it to say that it is difficult 
to find any subject for legal contention not treated of 
in these volumes under its appropriate headings. 
Volume 8 is considerably larger than any that has yet 
appeared, containing almost fifteen hundred pages. 





TACT IN COURT, containing Sketches of Cases won by 
Skill, Wit, Art, Tact, Courage and Eloquence 
with Practical [Illustrations in Letters of Lawyers, 
giving their best rules for winning cases. Fourth 
tevised and Enlarged Edition. By J. W. Dono- 
van. Rochester, N. Y.: Williamson Law Book 
Company. 1889. 


Mr. Donovan has achieved enviable distinction in a 
line of legal authorship, in which he bas apparantly 
no competitor inthis country. His works on **Modern 
Jury Trials” Trial Practice” and the one before us are 
unique in their originality. He undertakes not only 
toinstruct but also to amuse us, and the success of his 
effort is best seen in the popularity of his books and 
the extensive character of his reputation, which 
reaches all portions of the United States. In this little 
book of one hundred and seventy-five pages, Mr. 
Donovan has collected many rules, and illustrations 
which, if heeded, will help a man to become an advo- 
cate, and, though it will doubtless be admitted even 
by Mr. Donovan, who is himself a master of advocacy 
and court practice, that advocates are born and not 
made, yetinthe study ofa book of this kind many 
suggestions and hints of practical value will be un- 
consciously absorbed. This is the fourth edition of a 
book which appeared in 1885, andis larger by many 
pages embracing a part of ‘Mr. Lincoln’s First Mur- 
der Trial,” a case of “Self-defense,” ‘-A Teacher’s 
Defense,” “‘Nerve in Law,” “Tact in Trials,’”’ together 
with some additional trial rules and turning points 
and part of a law lecture, belived to be of interest and 
importance to young lawyers. The book is printed in 
good clear type, bound in leather, and contains 
portraits of many prominent advocates. 


Books RECEIVED. 

NATIONAL BANK CASES, containing all decisions of 
the United States Supreme Court and decisions of 
the State courts relating to National Banks, from 
1881 to 1889, with notes and references. By Irving 
Browne, Editor of “The Albany Law Journal,” 
and ‘‘The American Reports.” San Francisco. 
Bancroft- Whitney Co., Law Publishers & Law 
Booksellers. 1889. 


THE Forum, December, 1889. I. Divorce in the 
United states by Edward J. Phelps, Ex-Minister 





to England. II. Can the Race Problem be Solved? 
by Prof. Henry A Scomp, of Emer Nee = 
Georgia. III. Religious Teachings in Schools, by 
Bishop B. J. McQuaid, of Rochester, N. Y. IV. 
The Possibilities of Electricity, by Park Benjamin. 
V. Do We Want Industrial Peace? by Prof. Wil- 
liam G. Sumner, of Yale. VI. Is Medicine a 
Science? by Dr. George M. Gould, of Philadelphia. 
VII. Immigration and Crime, by William M. F. 
Round. VIII. The Natural Histary of Dogma, by 
Prof. Charles C. Everett, of Harvard. IX. Ex- 

eriences with sg cree gs Pe M. J. Savage. 

. The Farmers’ Defensive Movement, by Wil- 
liam A. Peffer, of Topeka, Kas. The Forum Pub- 
lishing Co., 263 Fifth Av. New York. 


CRIMES, its Nature, Causes, Treatment, and Preven- 
tion. By Sanford M. Green, Late Judge of the 
Supreme and Circuit Courts of Michigan, Author 
of “Green’s Practice,” ete., etc. Philadelphia: J. 
B. Lippincott Company. 1889 








QUERIES AND ANSWERS. 





QUERY NO. 26. 


A, the owner of real estate, sows winter wheat 
thereon, which, as soon as growing, he mortgages by 
chattel to B. C shortly afterwards purchases this real 
estate of A, who makes a deed in fee to C and verbally 
agrees with C that he, A, will liquidate the chattel 
mortgage and farms the place for C under an agree- 
ment that C shall have the 11 per cent. interest as rent. 
The crop is gathered, C receives his interest in the 
wheat. The chattel mortgage is not liquidated. Can 
C be compelled to account to B for the value of the 
wheat received by him, or does it pass from Ato C as 
real estate as against a valid chattel mortgage of which 
C has notice at the time he takes the deed. To be 
brief: Is a chattel mortgage on wheat just sown good 
as against a purchaser of the real estate? T.M 


QUERY No. 27. 

Can one who does not own the adjoining land on a 
navigable stream above tide water, erect a wharf or 
other improvement for the benefit of commerce, be- 
tween high and low water mark — and also can the 
owner of said land so use itas to preventthe public 
from having access to said stream—cite authorities in 
answer. H. S. 

QUERY No. 28. 


A and E (his wife) join in a deed to K conveying 16 
acres upon the following conditions: A to receive rents 
and profits of east 8 acres, and upon his death the 8 
acres to be divided among his children. In case of 
direction by A, in writing, K to transfer to whomso- 
ever A shall direct. The west 8 acres subject to same 
condition and direction by wife E. E dies and west 8 
acres is divided among her children. In January, 
1886, A marries 8S. In July, 1886, A joins Kin a 
warranty deed to F. Has T a dower interest in east 8 
acres? Cite authorities. C. B. E. 


QUERIES ANSWERED. 





QuErRY No. 16. 
[To be found in current volume, p. 316.) 
No. A Chinaman (i.¢e.,a native of China) cannot 
legally be naturalized. Jn re Ah Yup, U. 8. C.C. 
Cal. 1878, 6 Cent. L. J. 387. M. 
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HUMORS OF THE LAW. 





DEFENDANT. Now, Docthor, by vartue of your 
oath, didn’t I say, “Kill or Cure, Docthor, L’ll give 
you a guinea”? and didn’t you say, ‘Kill or cure, 1’ll 
take it??? 

Docror. You did; and I agreed tothe bargain 
and I want the guinea accordingly. 

DEFENDANT. Now, Docthor, by vartue of your 
oath answer this: Did you cure my wife? 

Docror. No; she’s dead. You know that. 

DEFENDANT. Then, Docthor, by vartue of your 
oath answer this: Did you kill my wife? 

Docror. No; she died of her illness. 

DEFENDANT (triumphantly to the bench). Your 
Worship, see this. You heard him tell our bargain,— 
it was to kill or cure. By vartue of his oath, he done 
neither, and he axes his fee! 


““What was your condition at that time, Pat?” asked 
counsel of an Irish witness. He straightened himself 
up With evident indignation, and replied: ‘*And what 
do you mean by condition?” ‘I mean to ask you 
whether you was drunk orsober?” “Oh, is that all?” 
said Pat, with apparent relief. ‘‘Now, judge, whether 
a man is drunk or sober is a question of fact—I will 
tell yes all the facts, and then yes can judge as well as 
mysel’.” He then put his hand to his forehead as if 
to aid him in thinking very profoundly, and then 
slowly replied: “Judge, I had seven drinks in me, 
but my usual capacity was twelve.’’ 


JUDGE G » when presiding in one ofthe county 
courts of Connecticut, had brought before him one 
Felix McGowan, indicted for assault and battery. At 
the instigation of his counsel, Mrs. MeGowan ap- 
peared at the trial with her five children, all about the 
same size, the eldest not being four years of age. Mrs. 
McGowan, with true Irish zeal, began to plead the 
cause of her husband, when the judge stopped her, 
and pointing to her children inquired if they were all 
witnesses in the case. 

“No, yer Honor,” replied Mrs. McGowan; “they 
are mainly twins!” 

Mr. McGowan was discharged with a reprimand. 
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1. ADMINISTRATION — Claims. — Under Rev. St. Wis. 
§ 3839, providing that the county court shall appoint 
convenient times and places when and where the court 
will receive, examine, and adjust claims against de- 
cedent’s estates, the original order requiring creditors 
to present their claims must designate the times and 
places, and its failure to dosois a fatal defect which is 
not cured by subsequent publication of a notice, in 
pursuance of the order, designating such times and 
Places.— Brill v. Ide’s Estate, Wis., 48 N. W. Rep. 559. 

2. ASSIGNMENT FOR BENEFIT OF CREDITORS. — As a 
general rule, an assignment of personal property, valid 
bythe laws of the State or country where made, is 
valid everywhere. But the rule is subject to ecxcep- 

ions; and a transfer, giving preferences to certain 
creditors, made in another State, will not be upheld in 
this State, as to property situated therein, if in contra- 
vention of the policy and laws of the State. — In re Dal- 
pay, Minn., 43 N. W. Rep. 564. 

3. ATTORNEY AND CLIENT.—Where the parties, plaint- 
iff and defendant, settle and dismiss an action, plaintiff’s 
attorney cannot sue them on the ground that the set- 
tlement was collusively made for the purpose of de- 
frauding the attorney of his compensation.—Randall v. 
Van Wagenen, N. Y., 22 N. E. Rep. 361. 


4. BAILMENT — Lien. — Plaintiffs, having contracted 
with a certain person to manufacture paper for him,* 
delivered the same upon his order to defendants, who 
had contracted to print a book thereon, but had refused 
to make such contract until assured by plaintiffs that 
they would deliver the paper upon such person’s order. 
Both plaintiffs and defendants. accepted from him in 
payment certain notes, which were discovered to be 
forgeries: Held, that as between plaintiffs and defend- 
ants,the paper was the property ofthe person with 
whom defendants had contracted and, as they refused 
to rely upon his personal credit, they have a lien upon 
the whole of the paper for the work done.— Conrow v, 
Little, N. Y., 22 N. E. Rep. 346. 


5. BASTARDY. — The discharge ofa defendant by a 
justice of the peace, after an examination under the 
provisions of Gen, St. 1878, ch. 17, relating to bastards, 
is no bar toa subsequent complaint and examination 
before another justice.— State v. Linton, Minn., 43 N. W. 
Rep. 571. “ 

6. BONA FIDE PURCHASERS.— Under Rev. St. Mo. § 693, 
the notice to a purchaser of real estate which will make 
his interest therein subject to a prior unrecorded lease, 
is a question of fact, and in an action by him against 
the lessee it is sufficient to instruct the jury that knowl- 
edge of such facts as would put an ordinarily prudent 
person upon inquiry in regard to defendant’s title, and 
lead him to discover the truth respecting it, is actual 
notice, and that knowledge of defendant’s possession 
is evidence tending to show actual notice of his title.— 
Drey v. Doyle, Mo., 128. W. Rep: 287. 


7. CARRIERS OF GOODS—Bill of Lading.—The clause in 
a bill of lading, providing that the consignee is bound 
to be ready to receive his cargo on ship’s readiness to 
discharge, and, in default, that the master may land it 
upon the wharf where the ship lies for discharge, with- 
out notice, and at consignee’s risk, construed as au- 
thorizing a discharge without notice, but not as reliev- 
ing the ship from the duty of exercising reasonable 
care to protect the goods as long as they are, or ought 
to be, under the control of the master, is a reasonable 
and valid stipulation.— The Boskenna Bay, U.8. C. OC. (N. 
Y.), 40 Fed. Rep. 91. 


8. CARRIERS OF PASSENGERS. — Where a passenger 
enters a. railway train, and pays his fare to a particular 
place, his contract does not obligate the company to 
furnish him with means of egress and ingress at an in- 
termediate station; and if he leaves the train at such 
a station, he, forthetime being, surrenders his place 
as a passenger, and takes upon himself the responsi- 








Vou. 29. 


THE CENTRAL LAW JOURNAL. “477 








bility of his own movements; but, if he leaves without 
objection on part of the company, he does no illegal 
act, and has a right to re-enter and resume his journey. 
—De Kay v. Chicago, etc. Ry. Co., Minn., 43 N. W. Rep. 182. 

9. CHATTEL MoRTGAGES—Liens. — The fact that mort- 
gagees of cattle allowed them to remain in care of 
defendant, after learning that they had been placed in 
his care by the mortgagor, does not render their lien 
subordinate to that of defendant for feeding the cattle, 
as created by Acts Vt. 1884, No. 91. To maintain a lien 
thereunder defendant must show that the cattle were 
placed in his care by the consent of the owner.—Jngalis 
v. Vance, Vt., 18 Atl. Rep. 452. 

10, CONSTITUTIONAL Law. — The Montana statute pro- 
viding that when a person is arrested for any criminal 
offense his real estate and mining claims shall be liable 
for any judgment imposing a fine or costs, and that 
such judgment shall bea lien from the time of arrest, 
is not unconstitutional as incumberivg the property 
without any hearing, adjudication, or legal process. — 
Silver Bow County v. Strombaugh, Mont., 22 Pac. Rep. 453. 


11. CONTRACTS—Performance.— In an action for work 
done under a contract which provides that the work 
should be done in the best workman-like manner, and 
to the entire satisfaction of defendant, the terms of the 
contract are fulfilled if it appears that the work 
was done in the best workman-like manner, and de- 
fendant cannot defeat a recovery by unreasonably and 
in bad faith saying the work was not done to his satis- 
faction.—Doll v. Noble, N. Y., 22 N. E. Rep. 406. 

12. ConTRacT—Evidence. — A party to an actionon a 
contract cannot read letters purporting to have been 
written by himself to the other party as evidence that 
the contract was as he claims, in the absence of evidence 
that the other party received and acted on, or agreed 
to act on, such letters. — Grifith v. Lake, Tex., 128. W. 
Rep. 285, 

13. CORPORATIONS—Promissory Notes. —In an action 
against a corporation upon a note signed by its officers, 
where it appears that the execution to the note was 
expressly authorized at a meeting of the board of di- 
rectors, it will be presumed, in the absence of any proof 
to the contrary, that the board was rightfully in session 
at the time such authority was given. — Hardin v. Iowa 
Ry. Const. Co., lowa, 43 N. W. Rep. 543. 

14, COUNTIES— Compensation. —A county, under the 
laws of this State, is a mere creature of the statute. “Its 
officers have no inherent authority, and can only do 
those acts which the legislature has prescribed. This 
rule obtains in regard to every civil or political agency 
of the government deputed to exercise special and 
limited powers. — Morin v, Multnomah County, Oreg., 22 
Pae. Rep. 490, 


15. CoukTS—Collision.— Where a boom is attached at 
both ends to the realty, and is an indispensible appur- 
tenance to a saw-mill and passes with a grant of such 
mill, the piles by which it is secured, and which con 
stitute a part of the boom, are real estate; and where, 
dn an action against a vessel for breaking such boom, 
the evidence is conclusive that it was broken by reason 
of the piles being wrenched from their position, it isa 
case within the jurisdiction of the State courts. — John 
Spry Lumber Co. v. The C. H. Green, Mich., 43 N. W. Rep. 
576. 

16. CRIMINAL LAw— Abortion. — Under Acts 21st Gen. 
Assem. Iowa, ch. 177, § 1, providing for the punishment 
of persons giving away, or having in possession with 
intent to give away, instruments designed or intended 
for procuring an abortion, evidence showing that the 
defendant gave to a pregnant woman, with intent that 
she should use it for producing an abortion, an English 
catheter, is insufficient to sustain an indictment, where 
it appears that such instrument, though often used for 
that purpose, was designed and manufactured for a 
different purpose.— ‘State v. Forsythe, lowa,43 N. W. Rep. 
548. 

17, CRIMINAL NEGLIGENCE.—An indictment for violat- 
ing Rev. St. U. 8. § 5344, which provides that “every 





captain or other person employed on any steam. boat 
or vessel, by whose misconduct, neglige , or inatten- 
tion to his duties, the life of any person is destroyed, 
shall be deemed guilty of manslaughter,” need not al- 
lege that the offenses charged were committed at a 
place under the exclusive jurisdiction of the United 
States, or on the high seas, and outside the jurisdiction 
of any State.— United States v. Holtzhauer, U.S, O. 0. (N. 
J.), 40 Fed. Rep. 76. 

18, CRIMINAL PRACTICE— Qualifications of Jurors.—On 
trialof an indictment for murder, a juror is not dis- 
qualified on account of an opinion formed from reading 
newspaper reports of the trial of one convicted as an 
accomplice of defendant, where such reports did not 
give all the testimony, and where the juror swears that 
he can and will render a true verdict on the evidence 
alone.— Taylor v. Commonwealth, Penn., 18 Atl. Rep. 558. 

19, CRIMINAL PRACTICE — Assault, — An information 
charged that defendant, “with a deadly weapon, namely, 
aknife, which he, the said F, in his hand then and 
there had and held, upon the person of one O, there 
being, did willfully, unlawfully, and feloniously com- 
mit an assault, contrary to the form, force, and effect, 
of the statute: Held, that the information was not de- 
fective as failing to allege that defendant assulted a 
human being, or as failing to allege intent or present 
ability to commit the assault.— People v. Forney, Cal., 22 
Pac. Rep. 481. 


20, CRIMINAL PRACTICE— Accessory. — Under Rev. St. ° 


Ind. 1881, § 1734, which provides that an indictment for 
being an accessory before the fact shall state, ‘‘and the 
said, was accessory before the fact of the said felony,” 
an indictment which charges the defendant with being 
an accessory to the crime of murder, without contain- 
ing the above statement, is insufficient, even after 
verdict.—Sage v. State, Ind., 22 N. E. Rep. 338. 


21. CRIMINAL PRACTICE — Evidence. — On the trial of 
one indicted for an assault with intent to commit 
murder, itis error tO permit the prosecution to ask de- 
fendant, on cross-eXamination, whether he had not 
assaulted certain other persons with a deadly weapon, 
as to which he had not been examined in chief, and an 
objection that such evidence is immaterial is sufficient. 
—FPeople v. Bishop, Cal., 22 Pac. Rep. 477. 


22. DamMAGES—Contract.—Where a contract specifies a 
certain sum to be paid as damages on failure of either 
party to perform “all and every one of the covenants 
and agreements resting upon him,” and does not pro- 
vide for part performance, plaintiff’s waiver of com- 
plete, and his acceptance of part, performance, changes 
the agreement for liquidated damages into one for a 
penalty, and entitles him to recover only for damages 
actually sustained by a partial breach of the contract. 
— Wibaux v. Grinnell Live stock Co., Mont., 22 Pac. Rep. 
492. 

23. DECEIT.—In an action for damages for false repre- 
sentations concerning the location of certain lands: 
Held, upon the facts that plaintiff was entitled to rely 
wholly on the representations of the defendant as to 
the location of the lands, and an instruction that fail- 
ure on her part to make further inquiry would defeat 
her recovery was erreneous.—McGibbons v. Wilder, lowa, 
43 N. W. Rep. 520. 

24. DEDICATION—Evidence.—The platting of land, and 
the sale of lots with reference thereto, by the owner, 
does not constitute a dedication of land as a street as 
to the public where such land is never opened asa 
street, and the owner keeps it inclosed, and uses it for 
more than 20 years before an attempt to accept it by the 
public.— People v. Reed, Cal., 22 Pac. Rep. 474. 


25. DEED—Voluntary Conveyance.—All that a prior or 
existing creditor need do to successfully impeach a 
voluntary deed is to show that he was a creditor of the 
grantor when the deed was made, and that the deed is 
without the support of an adequate valuable consider- 
ation. From these two facts the law raises a conclus- 
ive presumption of fraud.—Gardner v. Kleinke, N. J. 18 
Atl. Rep. 457. 
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26. DivoRCE—Alimony.—Under Code Civil Proc. N. Y. 
§ 111, where the defendant, imprisoned for non-pay- 
ment of alimony previously accruing, has remained in 
prison for the full term provided for in the above sec- 
tion, he cannot be again imprisoned for the non-pay- 
ment of alimony accuring during his imprisonment.— 
Winton v. Winton, N. Y., 22 N. E. Rep. 379. 

27. DOWER—Election.—The acceptance by a widow of 
the provisions made for her in her husband’s will con- 
stitutes a barto her claim of “dower” so called, in 
lands conveyed by him, during coverture, by deed of 
warranty in which the wife did not join; such claim of 
dower appearing to be inconsistent with the provisions 
of the will.—Fairchild v. Marshall, Minn., 43 N. W. Rep. 
563. 

28. EQUITABLE CONVERSION.—A will devising and be- 
queathing all the testatrix’s estate, real and personal, 
to executors, with power of sale, for the perpose of dis- 
tributing the proceeds as directed, produces an equi- 
table conversion of the real estate into personaity.— 
Greenland v. Waddeli N. Y., 22 N. E. Rep. 367. 

29. EXECUTION—Chattels.— The owner of the rever- 
sionary title to chattels sold on condition has no right 
of action against a sheriff who levies on the chattels 
while in the rightful possession of the purchaser.— 
Dixon v White S. M. Co., Pa., 18 Atl. Rep. 502. 


30. ExECUTORS—Powers.— Under How. St. Mich. § 5875, 
right of possession of the real estate is only exercisable 
when it is necessary for the purposes mentioned and 
where executors, haviug in their hands personalty 
sufficient to pay ali claims against the estate, enter 
upon land in the hands of a devisee, and forcibly carry 
away the landlord’s share of a wheat crop planted in 


the life-time of the testator, they are liable to the dev- 


isee for the value of the wheat at the time when he 
demanded its return.— Rough v. Wormer, Mich., 43 N. W. 
Rep. 571. 

81. FRaups—-Statute of—Contract.— A promise, on the 
sale of bonds, to take them back on demand, is a 
promise for rescission, and not an independent con- 
tract, within the meaning of section 3 of the statute of 
frauds of New York.—Johnston v. Trask, N. Y., 22.N. E. 
Rep. 377. 

82. GARNISHMENT.—Under Rev. St. Wis. § 2768, money 
agreed to be paid on completion of a certain job of 
work to the satisfaction of a designated inspector is 
not subject to garnishment by the contractor’s cred- 
itors before the completion of the work.—Edwards v. 
Roepke, Wis., 43 N. W. Rep. 554. 

23. GirTS— Fradulent.— Where husband made gift of 
personal property to his wife held upon the facts that 
there was an “immediate delivery, followed by an act- 
ual and continued change of possession,” within Civil 
Code Cal. § 3449, which makes every transfer of per- 
sonal property made by a person having possession 
and control fraudulent as to his creditors while he re- 
mains in possession, and the successors in interest of 
such creditors, etc.—Morgan v. Balli, Cal., 22 Pac. Rep. 
331. 


34. GirtTs—Inter Vivos.—Under the facts, the donees 
herein held to have accepted the gift.—Miller v. Clark, 
U. 8. C. C. (Conn.), 40 Fed. Rep. 15. 


35. HABEAS CosPpus.—Where a petitioner for a writ of 
habeas corpus appeals to the United States Supreme 
Courtfrom a judgment of the circuit court deny- 
ing his application, voluntarily omitting a material 
portion of his case, he cannot, after failing on the ap 
peal upon the record presented, renew his application 
before another court or justice of the United States, 
upon the same record, with the addition of the matter 
thus omitted, without first having obtained leave for 
that purpose from the supreme court.—Ez parte Cuddy, 
U. 8. C. OC. (Cal.), 40 Fed. Rep. 62. 


86. HABEAS CorPuUs — Jurisdiction.—A United States 
circuit or district court, or any judge thereoi, may is- 
sue a writ of habeas corpusin every case where it is al- 
leged a purty is restrained of his liberty anywhere in 





the territorial jurisdiction of such court without due 
process of law, or against the constitution or laws of 
the United States. This may be done by an order or 
proceeding of a State court, or any United States court, 
or by a person acting outside of a court.—Zz parte Far- 
ley, Ark., 40 Fed. Rep. 66, 

37. HOMESTEAD—Application of Payments.—Where a 
portion of a debt by a note is a lien onthe home- 
stead, having been contracted before the home- 
stead was acquired, and payments have been made on 
the note which exceed the portion of the debt thus con- 
tracted, but no application of payments has been made 
by elther party, the law will so apply them as to pro- 
tect the homestead.—First Nat. Bank v. Hollinsworth, 
Iowa., 43 N. W. Rep. 536. 

38. INSURANCE.—Where tke insurer alleges that the 
answers to questions put to the insured contained in 
the application were false, it isa sufficient reply that 
the answers were written by the insurer’s agent after 
he had informed the insured that no answers were 
necessary, and without his knowledge.—Pheniz Ins. Co, 
v. Stark, Ind., 22 N. E. Rep. 413. 

39. INTOXICATING LiIQuORS—Sales to Minors.—An in- 
dictment under act Pa. May 13, 1887, prohibiting the fur- 
nishing of liquor to minors, need not allege that the 
act was “knowingly and willfully” done, as these words 
are not employed in the law, and it is sufficient that 
the cffense be charged substintially in statutory lan 
guage.—Commonweulth v. Seilers, Pa., 18 Atl. Rep. 541. 

40. INTOXICATING LIQUORS.—Delivery by a steward of 
a club, of liquors, upon the order of a member, toa 
person not a member, and payment therefor by the 
member to the steward, isa sale of intoxicating liquors, 
within the New York statute forbidding such sale with- 
outa license.— People v. Andrews, N. Y., 22 N. E. Rep. 358. 

41, LANDLORD AND TENANT, — Defendant, having a 
vested remainder in a certain pier, came into posses- 
sion thereof, subject to a valid outstanding lease. The 
pier was defective and out of repair when the lease 
was executed. Held that, without notice of such de- 
fects, defendants were not liable for the death of a per- 
son resulting therefrom during the continuance of the 
lease, though the lease gave the lessors the privilege of 
entering to make repairs if they saw fit, but did not 
bind them to do so.—Ahern v. Steele, N. Y.,22 N. E. Rep. 
193. 

42, LIBEL— Mercantile Agency. — Where an alleged 
libel consists in the publication by defendant, a mer- 
chantile reporting agency, for the information of its 
subscribers, of a sheet containing among other business 
men’s names, that of plaintiff, followed by asterisks, 
with no proof of any meaning attached thereto, except 
the testimony of defendant’s superintendant, who tes- 
tifles that they referred only to a inarginal note di- 
recting persons, desirous of further information con- 
cerning the person if connection with whose name 
they occurred, to call at defendant’s office, a verdict 
for defendant should be directed, as the churacters are 
not libelous per se.—Kingsbury v. Bradstreet Co., N. Y. 22 
N.E. Rep. 365. 

43, MARRIED WOMEN.—A contract made by a married 
woman, toindorse all notes given in payment for agri- 
cultural impliments for the saleof which she was 
agent, is void, under Rev. St. Ind. § 5119, prohibiting 
married women from entering into any contract of 
suretyship, and declaring the same void.—Nizon v. 
Whiteley, Ind., 22 N. E. Rep. 411. 

44, MORTGAGE—Foreclosure.—An original suit to set 
aside a sale under a decree of foreclosure, by the party 
to a foreclosure, suit, where relief can be obtained by 
& summary application to the court in the foreclosure 
suit, should only be sanctioned in exceptional cases.— 
Terbell v. Lee, U. 8. C. C. (N. Y.), 40 Fed. Rep. 40. 

45. MORTGAGES—Redemption.—The only interest the 
mortgagor had in the property being the right of re- 
demption, he could not recover for damages to the 
property without showing that he made an effort to re- 
deem and was unable to do so because of its damaged 
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condition.— Conway v. Sherman, Iowa, 43 N. W. Rep. 541. 

46. MUNICIPAL BonDs — Limitation. — In a civil action 
upon a bond under seal for the direct and unconditional 
payment of money, the recovery must be had, if at all, 
upon the obligation or agreement to pay contained in 
the instrument itself, and cannot be had on any subse- 
quent promise or contract of less solemnity. Hence, if 
to such an action the defense of the statute be inter- 
posed, it cannot be overcome by a new promise, 
acknowledgment, or part payment, as in like actions 
upon simple contracts. — Toothaker v. City of Boulder, 
Colo., 22 Pac. Rep. 468. 

47, MUNICIPAL CORPORATION—Sewers. — Construction 
of ordinances providing for sewers and assessments 
against property for making of same. — City of Elkhart 
v. Wickwire, Ind., 22 N. E. Rep. 342. 

48. MUNICIPAL CORPORATION— Exclusive Franchises.— 
A provision in the city’s charter giving the council the 
power to make “ordinances, rules, regulations, and by- 
laws for lighting the streets and public buildings of the 
city, and to supply the city with water,’ does not au- 
thorize the city to grant any exclusive privileges. — 
Syracuse Water Vo. v. City, N. Y., 22 N. E. Rep. 381. 

49. MUNICIPAL CORPORATIONS. — Const. Ill. art. 9, § 12, 
which limits the extent of municipal indebtedness, does 
not render invalid the annexation of one municipality 
to another, pursuant to Rev. St. Ill. 1889, ch. 24, § 211, 
though the indebtedness of one or both of them ex- 
ceeds the constitutional limit. — True v. Davis, Ill., 22 N. 
E. Rep. 410. 

50. MUNICIPAL CORPORATION—Defective Sidewalks. — 
In an action against a municipal corporation to charge 
it with liability to one injured by a defective sidewalk, 
it cannot, as matter of law, be charged with notice of 
the defect that caused the injury, from the fact, merely, 
that it knew of the existence of a general defectin the 
same walk. To constitute knowledge of the general 
defect notice of the particular one, they must at least 
be of the same general character, or the latter a usual 
concomitant of the former.— Village of Shelby v. Clagett, 
Ohio, 22 N. E. Rep. 407. 

51. MUNICIPAL CORPORATION. — An assessment for a 
public improvement, whichis within the jurisdiction 
of the common council, on property within its jurisdic- 
tion, cannot be declared void in a collateral proceed- 
ing to quiet title to land sold for the assessment.—Jack- 
son v. Smith, Ind., 22 N. E. Rep. 431. s 

52. MUNICIPAL CORPORATIONS—Officers.—The commis- 
sioner of street cleaning of the city of New York is an 
agent of the city, and not an officer of the general pub- 
lic, notwithstanding his duties are partly rendered in 
the interest of the public health, and his powers are 
plenary. and, within their sphere, exclusive of the au- 
thority of any other officer of the city. The city is 
therefore liable for his negligent acts done in the 
course of his official duties.— Barney Dumping- Boart Co. 
v. Mayor, U. 8. C. C. (N. Y.), 40 Fed. Rep. 50. 


53. MUNICIPAL CORPORATION— Defective Streets. — In 
an action for persOnal injuries sustained on the high- 
way ofa city, the evidence showed that the place where 
such injuries were received had been submerged for 
several days, and the city authorities had placed no 
barriers nor warning signals there. The line of the 
road was plainly indicated by a fence on the iand side, 
and plaintiff knew that a team and wagon had just 
passed over the submerged road safely; and the evi- 
dence tended to show that the current in the road was 
not rapid: Held, that plaintiff’s contributory negligence 
in attempting to drive along such submerged road was 
a question forthe jury. — Jung v. City of Stevens Point, 
Wis., 43 N. W. Rep. 513. 

54. NEGLIGENCE. — In an action against a railroad 
company for an injury caused by its gate across a city 
street striking a passer-by, itis proper to instruct the 
jury that if the gateman, by the exercise of due care, 
could have operated the gate without injury to the 
plaintiff, he was bound to do so, and that negligence on 
his part in this regard was the negligence ofthe de- 


fendant. — Feeney v. Long Island R. Co., N. Y., 22 N. E* 
Rep. 402. 

55. NEGLIGENCE— Defective Appliances. — A railroad 
company Is responsible to its breakmen for injuries 
caused by such a defect in the coupling machinery of 
a foreign car used cpon its road as could be discovered 
by ordinary inspection. — Goodrich v. New York, etc. R. 
Co., N. Y., 22 N. E. Rep. 397. 

56. NEGOTIABLE INsTRUMENT—Waiver.—Held, that the 
facts constituted a waiver of defendant’s right asin- 
dorser of the note to demand of payment and notice of 
non-payment. — Cady*v. Bradshaw, N. Y., 22 N. E. Rep. 
371. 


57. NEGOTIABLE INSTRUMENTS—Fraud.— The indorsee 
of a note obtained by fraud must show, to recover 
thereon against the maker, that he received the note 
without notice of the fraud. — Giberson v. Jolley, Ind., 22 
N. E. Rep. 306. 

58. OFFICE AND OFFICERS — Prohibition. — A writ of 
prohibition will not lie to test the title of a de facto ju- 
dicial officer to the office. — State v. McMartin Minn., 43 
N. W. Rep. 572. 

59. PARTNERSHIP—Dissolution. — Where partners, in 
contemplation of dissolution, agree upon the terms 
thereof, and one of them agrees to collect all acconnts 
due the firm, and pay over to the other his agreed 
share of such accounts, the latter may maintain an 
action at law to compel the payment of such share. — 
Ferguson v. Baker, N. Y.,22 N. E. Rep. 400. 

60. PARTNERSHIP— Public Policy. — The plaintiff and 
one H, were equal partners in an option for the pur- 
chase of land. The defendant contracted with them 
for its purchase within a specified time, and at a speci- 
fied price. The negotiations were carried on mainly by 
plaintiff, on behalf of himself and H, and the defendant 
promised to pay him a certain amount,in addition to 
the purchase price of the land, if he would secure and 
deliver to it a contract, signed by himselfand H. To 
this plaintiff agreed, on condition that the agreement 
should be concealed from H: Held, that this agreement 
was in fraud of H’s rights as an equal partner with the 
plaintiff, and void as against public policy. — Gleason v. 
Chicago, etc. R. Co., lowa, 48 N. W. Rep..517. 

61. PAYMENT. — Where plaintiff, having sold and de- 
livered certain cattle, the payment for which was to be 
concurrent with the delivery, accepts a draft for the 
amount due therefor, neither signed nor indorsed by 
the purchaser, the burden of proving, ona failure of 
the drawer, in a suit against the vendee, that the draft 
was taken as security, and not in payment, is on plaint- 
iff.—_Hall v. Stevens, N. Y., 22 N. E. Rep. 374. 

62. PREFERENCE — Insolvency. — In the absence of 
statutory restrictions, a debtor may lawfully prefer one 
creditor, and a confession of judgment for a lawful 
debt under such circumstances is not of itself fraudu- 
lent.— Walton v. First Nat. Bank, Colo.,22 Pac Rep. 440. 

63. PUBLIC LaNDS— Fraud — Cancellation.— An entry 
and certificate, issued to a settler under the homestead 
act for land subject to entry thereunder, cannot be set 
aside or canceled by the land department, on its own 
motion, for fraud or mistake committed or occuring in 
obtaining or issuing it. In such case the government 
must seek redress in the courts, where the matter may 
be heardand determined according tothe law appli- 
cable to the rights of individuals under like circum- 
stances.— Wilson v. Fine, U. 8. ©. C. (Oreg.), 40 Fed. Rep. 
50. 


64. RAILROAD COMPANY—Negligence. — An instruction 
that it was the duty of defendant’s employees in charge 
of the engine, not only to give notice by bell or whistle, 
but to slow up and see that the crossing was clear, and 
that it was defendant’s duty to station a flagman at the 
crossing, is erroneous, as invading the province of the 
jury to determine the proximate cause ofthe injury, 
and imposing too great a degree of care on defendant, 
and as being a direction to find for plaintiff if the injury 
would not have occurred had defendant stationed a 
flagman at the crossing. — Carraher v. San Francisco 
Bridge Co., Oal., 22 Pac. Rep. 480. 
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' 65. RAILROAD COMPANIES — Injuries.—A railway com- 
pany is Hable for injuries resulting from such negll- 
gence or mismanagement sustained by a laborer 
employed to keep the track free from snow, where it 
appears that it was his duty to ride on the train, and 
remove obstructions as they were encountered, though 
the train was not actually in motion atthe time the 
injury was received. — Smithv. Humeston ¢ S. R. Co., 
Iowa, 43 N. W. Rep. 545. 

66. RAILROAD COMPANIES—Stock-killing.—In an action 
against a railroad company for damages, where it ap- 
pears that a cattle guard on, defendant’s road had 
become filled and packed with snow so that plaintiff's 
horse had walked across it onto defendant’s track and 
been killed, it is not error to charge that it was the duty 
of the defendant to use ordinary care and dilligence to 
keep its cattle-guards free from snow: and that, if de- 
fendant had notice that the cattle-guard was packed 
with snow, or if, by the exercise of ordinary care and 
diligence, it could have had such notice, it was his 
duty to excavate the snow from the cattle- guard within 
a reasonable time. — Grahlman v. Chicago, etc. Ry. Co., 
Iowa, 43 N. W. Rep. 529. 

67. REAL EsTATE AGENTS.—In case of an agency to sell 
real estate on commission, the exclusive right to sell 
not being given, the owner himself has still the right to 
make a sale independent of the agent and in such case 
would not be liable to the agent for commissions 
unless he sells to a._purchaser procured by the agent.— 
Dole v. Sherwood, Minn., 83 N. W. Rep. 569. 

68. REMOVAL OF CaUSES— Local Prejudice.—An affida- 
vit, made by an agent, for removal on account of 
prejudice, under the act of congress of 1887, is insuf- 
ficient, which alleges that “I have reason to believe” in 
the existence of prejudice, and does not cause the pre- 
judice to “be made to appear to the court.”— Hakes v. 
Burns, U. 8. CO. C. (Colo.), 40 Fed. Rep. 33. 

69, SALE.—Upon a sale on credit of acertain number 
of bags of coffee by the pound out of a larger number 
stored ina warehouse, where the bags are so marked 
asto be easily identified, and nothing remains to be 
done except to weigh the coffee in order to determine 
the price, title vests immediately in the purchaser. — 
Sanger v. Waterbury. N. Y., 22 N. E. Rep. 404. 


70. SaLE—Delivery.—Where, by an executory contract 
of sale, the vendor undertakes to deliver iron of specific 
quality on board steamers at Liverpool to be sent to 
the vendee at New York, in the absence of express con- 
tract in regard thereto, the vendee’s right of inspection 
continues until the iron arrives in New York, and the 
carrier is not his agent to accept .the iron as corre- 
sponding to the contract. — Pierson v. Crooks, N. Y., 22 N. 
E. Rep. 349. 

71. SALE—Pleading.— In an action by a vendor against 
a vendee of goods for refusal to accept and pay for the 
same, a complaint which alleges that plaintiff entered 
into a contract with defendant to furnish, sell, and de- 
liver to defendant 240,000 bushels of charcoal, at the 
stipulated price of 13 cents per bushel, but nowhere al- 
leges that defendant bought, purchased, or agreed to 
accept or pay for the same, or any part thereof, states 
a unilateral contract, and is obnoxious to a general 
demurrer. — Robinson Consolidated Min. Co. v. Johnson, 
Colo., 22 Pac. Rep. 459. 

72. SCHOOL-DISTRICTS. — Where the directors ofa 
school-district refuse to recognize, asa partof the 
district, territory alleged by the inhabitants thereof to 
be a part of such district, and to provide such territory 
with proper school facilities, mandamus will lie to com- 
pel them to grant+he relief asked. — Hancock v. District 
Township, lowa, 48 N. W. Rep. 527. 


78. SPECIFIC PERFORMANCE.— Equity may enforce the 
specific performance of a contract by decreeing the 
delivery of promissory notes and other instruments in 
writing to the persons entitled to the possession 
thereof, when an express trust in reference to the 
same has been created by the terms of the contract. — 
Henderson v. Johns, Colo., 22 Pac. Rep. 461. 





74. TAX-SALES—Redemption.— Where a person entitled 
to redeem lands sold for taxes appliestothe proper 
officer for the amount necessary to redeem, and, on 
being informed of the amount, pays it, and receives a 
certificate of redemption, the certificate is not invali- 
dated by the fact that the officer made a mistake in 
computing the amount due, anda deed subsequently 
issued to the purchaser at the tax sale is void. — Hin- 
trager v. Mahoney, lowa, 43 N. W. Rep. 522. 


75..Towns—Defective Bridges. —Knowledge by town 
authorities that a bridge isin a defective condition im- 
poses on them the duty of making a thorough inspec- 
tion of it.—Spaulding v. Town of Sherman, Wis., 43 N. W. 
Rep. 558. 

76. VENDOR AND VENDEER. — A provision in a contract 
for the sale of land, the price being payable by install- 
ments, that, on the payment of a sum named, the 
vendor shall, at hisown expense, convey the land to 
the vendee, who shall execute a bond and mortgage 
for the remaining installments, is not a mere stipula- 
tion for the vendee’s benefit, which he waives by failing 
to pay and tendera bond and mortgage as provided, 
but is a covenant by the vendor, who cannot, after the 
maturity of enough of the installments to aggregate 
the sum upon payment of whichthe vendee would be 
entitled to a deed, maintain an action for such install- 
ments without first tendering a deed.—Hddy v. Davis, N. 
Y., 22 N. E. Rep. 362. 


77. VENDOR AND VENDEE.— Exhibition, by a vendor of 
land to the vendee, of alease from him to a deceased 
ancestor of persons in possession, does not relieve the 
vendee from making inquiry as to such possession; 
especially where the term of such lease has expired.— 
Brinser v. Anderson, Penn., 18 Atl. Rep. 520. 

78. WATER AND WATER-COURSES — Limitation.—In an 
action for damages for the alleged flowage ofland by 
defendant’s dam, an answer alleging that neither de- 
fendant’s dam, nor the water therein, nor the pond 
thereof, bas been changed in height within the last ten 
years, is not a good plea of the statute of limitation, as 
it does not allege an easement or use on the land of 
another.—Murray v. Scribner, Wis., 43 N. W. Rep. 549. 


79. WILLS.—There being no evidence that testator was 
induced by fear, fraud, or undue infiuence to make the 
change in certain bequests, there was no ground to 
contest to the validity of the codicil. — Ross v. Gleason, 
N. Y., 22 N. E. Rep. 348. 


80. WILL— Testamentary Capacity. — Inebriety, al- 
though long continued, and resulting occasionally in 
temporary insanity, does not require proof of lucid in- 
tervals to give validity to the acts of a drunkard, as is 
required when general insanity is proved. Conse- 
quently, where habitual intoxication is shown, there 
will be no presumption that there was incapacitating 
drunkenness at the time the will was made. Sucha 
condition must be affirmatively proved, or tie pre- 
sumption of capacity will prevail.—In re Will of Lee, N. 
J., 18. Atl. Rep. 526. 

81. WITNESS—Husband and Wife.—A wife cannot tes- 
tify that certain names entered in an hotel register are 
in the handwriting of her husband, when such testi- 
mony would tend to convict him of a crime.—Rice v. 
Rice, N. J., 18 Atl. Rep. 457. 


82. WITNESS —Impeachment. — A witness who has 
lived in one place for five years next preceding a trial, 
andis well known there, cannot be impeached by wit- 
nesses from places where he had formeriy lived, testi- 
fying that his reputation was bad when he lived at 
those places.— State v. Potts, lowa, 43 N. W. Rep. 534. 


83. WITNESS—Transaction with Decedent. — Rev. St. 


.Tex. art. §§ 2246 and 2248 did not preclude defendants in 


an action by the widow of a decedent, in behalf 
of herself and children, for damages for his al- 
leged wrongful killing, from testifying as to conduct 
and statements of decedent at the time of his killing, in 
a personal difficulty with defendants. — Wallace v. 
Stevens, Tex., 128. W. Rep. 283. 





